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LOA SUBMISSION 

ON THE DRAFT REVENUE LAWS 

AMENDMENT BILLS 2008

_______________________________________________________________________

The Life Offices’ Association (LOA) has the following comments on the Revenue Laws Amendment Bill (RLAB) and the Revenue Laws Second Amendment Bill (RLSAB). We have arranged these in the order requested by National Treasury.

A (1 and 2): Retirement Issues

Withdrawal benefits from retirement funds

The wording of the bill is particularly difficult to understand, and the Bill and explanatory memorandum are not ad idem. Clarity is needed on how aggregation of different withdrawals will work, as well as the correct use of the rebate

Divorces and retirement benefits

The bill talks about accruals after 1 March, and is therefore retroactive in effect to all divorces. The changes should only apply to divorces after 1 March 2009.

B (3):  Employers and Employees

Personal Service Providers

Traditionally, personal service companies excluded individuals or partnerships. The new bill seems to include individuals and partnerships in the new, extended personal service provider’s definition. In addition, individuals and partnerships will also become subject to the section 23(k) limitations on deductions and, it is assumed, a punitive tax rate. 

This will cause considerable hardships for smaller enterprises who have traditionally been excluded, and negatively affect smaller brokers in the insurance industry.  It is submitted that individuals and partnerships be excluded from the net as they previously were.

C (1): Individuals

Section 18 definitions of handicapped and disability

SARS has removed the definition of handicapped from the section. SARS has also at the same time defined disability in more detail, but the two definitions have very different tax consequences-handicapped meant all related expenses were deductible, while disabled meant all related expenses qualified above the 7,5% threshold. By removing the definition of handicapped and not replacing it, SARS has inadvertently joined the two concepts together, which cannot have been the intention. It is submitted that the two concepts should be clearly demarcated in the act, to avoid confusion for deductibility purposes. Currently, the 

qualifying expenditure incurred by a previously handicapped person which used to be fully deductible will now be subject to the 7,5% threshold. It is submitted that this outcome could not have been intended.

H (3): Estate Duty

Life insurance and pension benefits in the Estate Duty Act

The draft removes all “deemed assets” from the Estate Duty net. We fully support the laudable motive behind this, but are concerned that there might be an untended opportunity for planners to “dress up” investments through a life wrapper and thereby exclude an investment from estate duty. That said, the demarcation between a life policy and an investment policy is a particularly difficult one, and a neat definition almost impossible in practice.

We therefore recommend a new paragraph 3 (2) (bA), which brings in the following policies as real property:

· All lump sum and single premium policies

· All investment type policies

· All policies which in the opinion of the Commissioner have been taken out for investment purposes as opposed to risk cover purposes, but that this only applies to such policies taken out on or after 1 January 2009

· The proposed wording could read:

“any right to a domestic policy of which the deceased was the owner until his/her death, which either has a cash value on date of death or pays out a value on death in respect of: (i) all lump sum and single premium domestic policies;

(ii) all investment type policies; 

(iii) all domestic policies, which in the opinion of the Commissioner have been taken out for investment purposes as opposed to risk cover purposes.  Provided that such right only applies to domestic policies that were taken out on or after 1 January 2009”

Despite the proposed scrapping of section 3(3)(a)bis, which excludes pensions (including compulsory life annuities bought from pension benefits), in other words, pension benefits which were not commuted to cash, the reference to annuities in section 3(2)(b) seems to inadvertently include all types of annuities, including compulsory life annuities.  Therefore, we suggest that section 3(2)(b) be changed to read:

“any right to an annuity [other than a right to an annuity charged upon any property or a right to a compulsory life annuity (including a living annuity) provided by or in consequence of membership or past membership of a pension, pension preservation, provident, provident preservation or retirement annuity fund] enjoyed by the deceased immediately prior to his death, which accrued to some other person on the death of the deceased”

K: Other

Expense formula in Section 29A (11) of the Income Tax Act

The LOA made various written representations to National Treasury about addressing inherent shortcoming in the expense formula in section 29A(11) of the Income Tax Act.  In particular the treatment of the taxable dividend portion of the distributions of collective investment schemes and the exclusion of taxable income other than interest, rental and foreign dividends from the formulae were addressed in these submissions.  A copy of the Annexure C submission made in 2007, which explains the issue is attached.

The Minister of Finance in his budget presentation in February 2008 (on page 21 under the heading “Long-term insurers – expense and profit transfer formula) announced the need to augment the tax deduction formulae for expenses in section 29A of the Income Tax Act, as a result of the anomalies it created in the changing economic environment; most importantly the negative impact taxable dividends from collective investment schemes have in the formulae. 

The announcement was welcomed by the industry after years of requesting that the anomalies of the formulae be addressed.  Ensuing discussion with National Treasury followed after the announcement and further data was provided to National Treasury.   From the discussion it was clear that a review of weightings in the formulae requires more work, but that the taxable dividend and other taxable income anomalies can be addressed momentarily.

The RLAB and RLSAB that give effect to the tax proposals announced by the Minister of Finance in the 2008 Budget speech, do not address the expense and profit formula.  

We request that the Bill addresses the inappropriateness of expense formulae by taking into consideration the taxable dividend income (CIS distributions) and other taxable income into the formula. This could be addressed by reducing the weighting of L in the expense formulae or extending the definition of interest to include taxable dividend income and introduce C as other taxable income.

L: Provisional Tax (Basic amount)

Proposed amendment to Provisional tax

It is proposed in clause 13 of the RLSAB that the reference to basic amount in paragraph 20 of the Forth Schedule be deleted.  The impact is that, in order to prevent a 20% penalty, the second provisional payment of a taxpayer should be within 90% of the actual taxable income for the particular tax year.

The proposed amendment is sensible if the taxable income of a taxpayer is mainly driven by predictable elements.  However, for a taxpayer whose taxable income consists mainly of investment returns (which are often volatile and unstable) the risk for an inaccurate estimation is high. The problem is predominantly high for Life insurance companies. These companies are taxed in terms of s29A on investment income, surplus profit determined based on excess of assets held by company backing up policyholder liabilities and capital gains. In terms of section 29A, the profit transfer component is allowed to be determined within four months following the financial year-end. It is impossible to accurately determine the extent of the surplus profit or shortfall that is to be included into the taxable income of the life company in time for the first and second provisional tax payments of a financial year.   

To date the basic amount acted as a “safety net” for the taxpayer against the risk of a 20% penalty.  In the absence thereof, life companies run a higher risk than normal trading companies.  In terms of the current legislation SARS has the ability to question the estimates and has in fact done so.  In addition, the industry also has agreed with SARS to make additional second payments as soon as more accurate numbers are available.

We recommend that no amendment be made to paragraph 20 of the Forth Schedule and that SARS act within the current provisions of the Act.   
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