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INTRODUCTION

The Chairperson of the Health Commitiee, Dr. R A M Salojee. tables the
Committee’'s Negotiating Mandate on the Tobacco Products Control
Amandment Bill [B7B-2008], 2 Section 78 Bik, a= follows:

PROCESS FOLLOWED

‘Tho Speaker formally referred the Tobacco Products Control Amendment Bill
[(78-2008), Section 76 Bill to the Portfolic Committee on Health, in terms of
ihe Gauteng Provincial Legisiaturs Standing Rule 232 (1) for consideration
ond report on Friday, 27 Juna 2008

On Thursday, 07 August 2008, the Health Portfolic Committee was bnefed by
the Honourable Permenent Delegate, Ms Faith Mazlbuko from the National
Council of Provinces on the intentions of the Bill, and Mr Tsopane
idonyemgangene. a Legal Assisiant fram the Gauteng Department of Health
on the legalities of the biél The Commitiee had an opporfunity to make
doliberations on the Tobaces Products Control Amendment Bill [B7B-2008)

On 29 August 2008, Committee was presented with legal opnion and a draft
report on public hearings on the Tobacco Producty Contral Amendment Bill
[t5/B-2008]. Section 76 Biil.

Cn Friday, 05 September 2008, the Committee considered and adopted the
Negotiating Mandate with amendments
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INTERACTION WITH STAKEHOLDERS

A Public Hearing was conducted by the Committee on 19 August 2008 at the
Johannesburg City Hall, Gauteng Provincial Legislature and 525 people
(ineluding public and stakehokiers) attended

Amongst stakeholders attended include the following, Tobacco Institute of
South Africa (TISA), British American Tobscco South Africa (BATSA), Japan
Tobaceo Industry (JTI); National Coundil Against Smoking (NCAS), Cancer
Aszociabion of South Africa (CANSA).

The Bill was well received by the public and the majonty of the views
cxprezsed were in suppor of the Bill,

Submissions made by etakeholders and the public

The Committee received both oral and written submissions from various
cr3anisations, Inslitulions and the general public. The following are issues of
concem that were raised during the public hearing

o Department of Health and Education to work logether on Awareness
workshops and campaigns to teach the youth about the dangers of
fobacco products eg. through Print and Electronic Media and al
educational institutions

e The lobacco industry should not be allowed to make any chartable
donations, 25 this indirectly helps promote the sale and use of tobacco
products

« Tobacco industry should not be allowed to usa ANY form of advertising or
product placement, and that they may not make chartable donations or
sponsorships

s The display of tobacco products at the pont of sale should be prohibited.

o Practicalties around signage and notices are realities in the informal
soctor

o Incressing the Sin taxes. with regards (o tobacco products

Many hawkers, spazas are out in open with no structures

Sales through vending machines should be prohibited

Freedom from addiction is a child's right and socety's responsibility

Internet Sales should be conslered 25 a matter of principle

it would be unreasonzbile to criminalise the entire sector of the aconomy

bacause they are forced to have signs at Point of sale

= Communication with consumers is suggested as the Tobacco Industry has
responsibility to convey factusl information about its products 1o ils
consumers and, if thera 15 no communication

= Definition of package 15 a concarn

o Public smoking areas should be strictly monitored as parl of law
enforcement

= Congarn with tha MCOP consuttation process in faciifaling the Bill with &l
provinges
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= The NCOF process should aliow reasonable public parlicipation as it is
necessary to imMroduce relavant, adequate and effective ragulations
pertaining to thess products, upon cbtaining the contributions and views
of all concemed parties.

COMMITTEE ANALYSIS OF THE BILL CLAUSE BY CLAUSE
The Committee has considered the Bill clause by clause discussion is
captured below

The preamble of the bill provides interalia:
to extend the provislons in respect of free distribution of tobacco
products’; and

to provide anew for tobacco oales by means of vending machines’
Our submission is that the comect wording should be,

“in extend the restrictions in respect of free distribution of tobacco products’
And 1o provide for new restrictions for the sale of tobacco products by means
of vending machines’

Ad Secti

The Committee notes the definition of ‘advertisement’ includes any
commercia! communication or achion brought 1o the attention of any member
of the public in any manner with the aim, affect or likely effect of -

() Promoting the sale or use of any tobaceo product. .,

(i) Being regarded as a recommendation of a tobacco product
and

{c) ‘excludes commercial communication betwean a tobacco manufacture
or ‘importer. .. and any communication reguired DY law

The Committee also note the insertion of 'brand element’ after the definition
of ‘zdvortisement’

The Committee of the opinion that the inclusion of likely effect’ could give
rize to interpretation problems, and recommend that it be deleted.

Tha Commitiee also propose that the definion and/ or inclusion of ‘brand
clomeant’ after the definitions of adverlisement be enhanced to expressly
e:laborate that the bill is not intended to restnct legitimate business praclises
within the tobacco industry, which we submit could be contrary to amongst
others Competition legislations

The Commitiee however, is of the wiew that the additions to the definition
clause over and above are & welcome refinement of the clause and hence



enhance the objects of the bill to restrict access to tobacco products and
combat the fobacco epidemic

Ve note further that the bill does not seek to prohibil lawful communication as
between tobacco manufaciurers and their trade partners.

Ad Section 2

The additions to the above clause ie ‘distribution, display, packaging and
kbelling of tobacco products, promots, or cause any other person to
odvertise or promota’ ars noted and legal's view is that they are consistent
wiih the object of other relevant legisiations alluded to above.

The Commitiee also note the concem raised during the public participation
process by some role players in the Tobaceo Indusiry that the exdension of
the definitions of adverticement and package as well as the expansion of
the: provisions of clause 2 result in a ben of legitimale business to consumer
communicalion and! or have a sequel of prohibiting the inmteraction of the final
coriainer with the consumer.

Tha Committee’s view in that regard is that the bill anvieages discouraging
cmoking tendencies particularly amongst the young and vulnerable, hence
the need to evan restrict the purchasing of tobacco products through vending
machinas

The bill still mekes provision in terme of subsecton 3 and subsection 9, for
the interaction betwsen the existing tobacco users and the products, provided
hy stipulated nrotices are posted In mccordance whh the regulations to the
Act

On the issue of the economic effects the provisions of the bill might have on
retailers, particularly small scale, we would envisage that there should be
promuigation of parallsl by-laws to regulate through for instance the licensing
of small scale retalers and their places of trade so as 10 ensure the
enforceability and practicality of the provisions of the bill.

It iz also noteworthy that the bill doas not seak to ban the contribution of rola
players in the tobacco industry from contributing to for example chartable
orgamsetions, provided the said contributions or spomsorship is not for
purposes of advertsemeant as is provided for in subsection 3 of the bill

Subsection B

Clause 2(8) provides for the prohibition of the packace or labealing of iobaccs
products that is false, misleading. ..., or that directly cr indirectly creates an
impraasion that a particuler tobacco product is less harmful than another
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:Ihu said provision of the bill read together with the other provisions relating to
the prohibition on the use of subtie and complex ways of advertising by the
manufacturers of tobacco products eg viral marketing and the use of
tcchnology, is laudable and also in tandem with the objects of the bil and
roiated legislation

Suboechion 11

It 15 also notable that subsection 11 of the bill provides for the alignment of the
Sill with other applicable laws. and hence does not seek to vitiate the other
iaws of the country

Ad Saction 3

Section 3 of the bill provides for the expansion of the heading in the principal
7t and the subsequent amending legislations, to include the words importing,
which Is all encompassing and in keeping with the nlemational legislative
fremawerk as elaborated above.

Ad Snction 4
The provisions of section 4 provide that

no person shall sell or supply any tobacco product 1o any person under the
ago of 18'

Further for the prohibition of the soll of tobacco products at any heaith
c5tablishment as contamplated in terms of the National Health Act, 2003 and
at 2ny place where a person under the age of 18 years receves education or

training.

In conclusion the amendments afore-stated are commendable and also
zonsistent with ihe relevant legislative framework

A concem however s on the practicality and enforcement of same, we
rocommand that the imended regulation be tied with an appropriate criminal
=anchon

The Committes note that the bill seaks io align with the Criminal Procedure
Act, 1877 and is subject to Chapler 2 of the Constitution of RSA

PRIMCIPLE AND DETAIL OF THE BILL

The Bill seaks to amond the following

= To amend of the Tobacco Products Control Act, 1893 seeks to clanfy
certain expressions, amend and add new definitions

« To strangthen section that prohibits adverlising, promotion and
spensorship



o To prowvide for better packaging and labelling of tobacco products
= To set the same standards for manufactures and importers of tobacco
products
» Prohibit sales to and by those under 18 years
e To expand or widen the prohibition of free distribution of tobacee products
+ Resirict the location of vending machines
= To empower the minister 1o make regulations reganding the heahh
information lo be displayed on a package.
o Nolices that may be displayed at point of sale
o Display of tobacco at the point of sale
o Quantities that must be contained in & package
To set penalties for contravention of the Act.

FINANCIAL IMPLICATIONS OF THE BILL AND SOCIAL IMPACT
ASSESSMENT

In respect of financial implications of the Bill on the Province, the Committee
envizages positive financial obligations for the stata in that additional revenue
will be generated as a result of the prohibition of duty-free and tax-free sales
of tobacco.

Vith regards to the social impact assessment of the Bill on the Province, the
Committee envisages notes as confirmed by the depariment, that the Bill will
serve and protect the public as it is covered by Deparimental Healthy
Promating activites thal aims to empower communities to voluntarily enforce
the Act.

VIEWS FROM THE GAUTENG DEPARTEENT OF HEALTH
Ther Health Department supports the principle and the detail on the Tobacco
Frodugls Control Amendment Bill [BTB-2008]

MEGOTIATING POSITION ADCPTED BY THE COMMITTEE

The Health Portfolic Committee and the Gauteng Department of Health
supports the principle and detall of the Tebacco Products Control Amendment
Sill {B7B-2008),






