SUBMISION OF THE FREEDOM FRONT PLUS TO THE PORTFOLIO COMMITTEE FOR SAFETY AND SECURITY & JUSTICE AND CONSTITUTIONAL DEVELOPMENT OF THE NATIONAL ASSEMBLY WITH REGARDS TO THE

AMENDMENT BILL ON THE NATIONAL PROSECUTING AUTHORITY

AND

THE AMENDMENT BILL ON THE SOUTH AFRICAN POLICE SERVICE

1. Introduction

In the first state of the nation address of President Mbeki, following his election as president, he declares that the government will be implementing the National Crime Prevention Strategy. That is to combat crime and to ensure that criminals feel the full force of the law. He states and says as follows:

“One of the central features of the brutish society we seek to bring to an end is the impermissible level of crime and violence. Acting together with the people, we will heighten our efforts radically to improve the safety and security of all our citizens. 

This will entail a variety of measures focussed on ensuring the effective implementation of the national crime prevention strategy. 
To enable our law enforcement agencies to translate this into reality, I am privileged to announce that a special and adequately staffed and equipped investigation unit will be established urgently to deal with all national priority crimes, including police corruption.” [Parliament, 25 June 1999].

During the debate in the National Assembly in 2000 on the institution of a Directorate for Special Operations (DSO) or Scorpions, the Minister of Justice, (PM Maduna) states the following:
“We are deliberately and purposefully creating a highly skilled, highly competent and unique unit to complement our existing law-enforcement agencies, as part of our concerted effort to combat crime and to ensure that criminals meet with the full force of the law.” [Hansard, 31 Oct. 2000, col: 7165].

“The Directorate of Special Operations will be unique in the sense that it will form part of the prosecuting authority. It will provide it with the finely tuned investigative capacity which will focus on prioritised criminal offences and conduct, with the overriding objective of instituting appropriate proceedings against the perpetrators involved in such activities.” [Hansard, 31 Oct. 2000, col: 7166].

There is no doubt that the purpose of the creation of the Scorpions (DSO) was to establish a unique, effective and specialized unit, which could with prosecutorial driven investigations, combat priority crimes, in the battle against crime.

2. Constitutionality of the Directorate for Special Operations (DSO)
Section 199(1) of the Constitution of South Africa (Act 108 of 1996) stipulates that:

“199(1). The security services of the Republic consist of a single defence force, a single police service and any intelligence services established in terms of the constitution.”

Various persons, institutions, organisations and political parties use the above section in the Constitution for the justification for the disbanding of the Scorpions. The argument according to those people is that the Constitution determines that there may only be one single police service and therefore the Scorpions should be disbanded and a new unit within the SAPS has to be created.

The governing ANC states it clearly in a resolution at their 52nd National Conference on 16 – 20 December 2007, in Polokwane that:
“6. The constitutional imperative that there be a single Police Service should be implemented.
8. The Directorate of Special Operations (Scorpions) be dissolved.”

The question as to the constitutionality of the Scorpions as part of the National Prosecuting Authority was however thoroughly debated by the Khampepe Commission of Inquiry into the mandate and positioning of the Directorate for Special Operations (DSO).

Judge Khampepe makes the following finding:

“I am of the view that there is nothing jurisprudentially unsound in conferring law enforcement responsibilities to any agency other than the SAPS. Moreover, the provisions of section 97(b) of the Constitution support that conclusion.” [Khampepe-report p. 124.].

The State’s Legal Advisor also states in his submission on the two amendment bills (National Prosecuting and SAPS) that: 

“In other words, our constitutional enquiry satisfied us that the establishment of the DSO within the National Prosecuting Authority was not constitutionally offensive.”(p. 5)

The reasoning that the Constitution determines that only one single police service may exist, and therefore the Scorpions have to be disbanded and a new unit within the SAPS has to be created, is therefore unfounded and wrong.
3. Rationale for the disbanding of the Scorpions

The governing ANC’s highest authority body is its National Conference which is held every five years. Decisions (resolutions) which are made at the conferences are part of the governing party’s policy and views which it then strives to have implemented. The implementation of certain policy views is undertaken by the government (Executive authority) of the day.

The procedure of the ANC is that discussion documents are prepared by certain committees and serve as basis for discussions for ANC branches, regions and provinces in the run-up to the National Conference. The discussion document of the ANC which deals with “Peace and Stability” in the run-up to the 51st National Conference of the ANC on 16 – 20 December 2002 in Stellenbosch, contains the following statement:

“ Overview of ANC policy
6.  …, we need to ensure an integrated approach to development that includes an emphasis on achieving peace and stability in our communities, our country and our region. Central strategies to achieve this end include:
· The establishment of a system of investigations that is led by the prosecution services and driven by intelligence.”

It continues as follows:

“Implementation – government policies and programmes
10. Preventing and combating crime: In recognition of the unacceptable high levels of crime, cabinet approved a national Crime Prevention Strategy (NCPS) in 1996, ...
20. The establishment of the National Prosecuting Authority has transformed the management and functioning of the prosecuting service. .. The Directorate of Special Operations has also continued to make an impact in combating organized crime, notably urban terror and gangsterism in W Cape; vehicle hijacking in Gauteng and taxi violence and racketeering in the E Cape.”

At the 51st National Conference of the ANC in Stellenbosch in 2002, a resolution is accepted by the Conference under the heading “Peace and Stability”, i.e.:

“ AND FURTHER NOTING:

11. The successes of the SAPS, the Intelligence Agencies and in particular the asset Forfeiture Unit and the Directorate of Special Operations (Scorpions) in combating criminal activities.
THEREFORE RESOLVES:
AND FURTHER RESOLVES THAT: 

41. We commend the security agencies for the successes they have achieved during the period under review especially in the recent past in regard to their intelligence gathering work, crime prevention, investigation and prosecution.”

In the run-up to the 51st National Conference of the ANC it only had praise for the Scorpions and held it to the Conference goers as part of the successes of the ANC in the combating of crime.

A change however occurred with the run-up to the 52nd national Conference of the ANC in Polokwane in 2007. The discussion document for the preparation of the ANC’s national Conference in June 2007 and the 52nd National Conference of 16 – 20 December 2007, on “Peace and Stability” grabbed section 199(1) and section 205(1) of the Constitution (Act 108 of 1996) and makes the following proposal: 

“ Proposal from Peace and Stability: Governance 

· We need to enhance the programme of a single police service which will be headed by a National Police Commissioner who will “ control and manage the police service” [sec 207(1)] at all three levels of government in our country. As mentioned in the Constitution of South Africa.

Summary:

The South African Constitution calls for a single police service. In reality this is not how the police force is structured.”

Thereafter the decision (resolution) follows at the ANC’s 52nd National Conference from 16 – 20 December 2007 in Polokwane that: 

“6. The constitutional imperative that there be a single Police Service should be implemented.

8. The Directorate of Special Operations (Scorpions) be dissolved.

10. The relevant legislative changes be effected as a matter of urgency to give effect to the foregoing resolution.”

The rationale for the dissolution of the Scorpions is not a merit decision by the ANC, but a political decision based upon an incorrect interpretation of the Constitution of South Africa. It is also clear that the political attitude of the ANC toward the Scorpions had changed from praising them in 2002 to an urgency for their destruction in 2007. This urgency for destruction can not be anything but political revenge of political opponents.


4.
Deficiencies in the DSO

The functioning of the Directorate for Special Operations is not without some specific deficiencies. These deficiencies are explained the best by the Khampepe Commission. The three most important ones are the following:

· The leaking of information to the media. The Khampepe Commission states it as follows: “The improper media sensation associated with the investigation and/or arrest of some individuals resulting from the leaks in the DSO may open a practise that is inconsistent with the right to a fair trial guaranteed under section 35 of the Constitution.” [p. 119].

· Exceeding their powers in the gathering of information. The Khampepe Commission explains it as follows: “…. the DSO has established intelligence gathering capabilities. This goes beyond the ambit of its information gathering mandate set out in section 7 of the NPA Act.” [p. 120].

· Liaising, coordinating and cooperation between different institutions such as the SAPS and NIA. It would be unreasonable to make the DSO the scapegoat. The other institutions are as much to blame. The Khampepe Commission made different findings on this, but found that there had not been sufficient liaising between the different institutions.

The deficiencies are of such a nature that they can be resolved without the Scorpions having to be disbanded and still be part of the National Prosecuting Authority. The Khampepe Commission made specific recommendations as to how each of these problems could be resolved. It is proposed that these recommendations be implemented.


5.
Conclusion

The view of the Freedom Front Plus is that the Directorate for Special Operations (DSO), should not be disbanded but should remain part of the National Prosecuting Authority for the following reasons:

-
The DSO is a unique, effective and specialised unit which combats priority crimes 
through prosecutorial driven investigations, in the struggle against crime.

· There are not any Constitutional reasons for the DSO to be disbanded.

·  The rationale for the disbanding of the Scorpions is not a merit decision but a political decision based upon a flawed interpretation of the Constitution of South Africa. The political decision has been fired along by political revenge on political opponents and is not in the interest of South Africa.

· Although there are some deficiencies with regard to the DSO, it could be resolved without the disbanding of the DSO.

This makes the two Amendment Bills, the one on the National Prosecuting Authority and the one on the South African Police Service unnecessary and a line has to be drawn through it.
It is ironic that during the debate on the institution of the Scorpions (DSO) through the Amendment Bill on the National Prosecuting Authority in 2002, the current Deputy Minister of Justice and Constitutional Development, Mr. Johnny de Lange said the following in the National Assembly: 

“ I am particularly happy to stand here today and say to members that this Bill has been passed with unanimous support of all the parties that participated in the committee. I think it is a very important example, namely that we were able, as a Parliament, to sit down, work out where the differences are and agree on a piece of legislation which is very important in our fight against crime.
 It is very important that we do not politicise the issue of, particularly, crime in this country and that we should send out one clear message to the criminals in this country that we will keep on chasing them, keep on hunting them down – and get rid of them as soon as we possibly can in this country.” [Hansard, 31 Oct. 2000, col. 7170]

If process with regard to the two Amendment Bills is going to be continued with, the ANC is saying to South Africa:

· We do politicise the issue of, particularly, crime in this country and we send out one clear message to the criminals in this country that the politics of the ANC is on their side!
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