DEPARTMENT OF HEALTH’S RESPONSE TO PROPOSED AMENDMENTS TO THE TOBACCO PRODUCTS CONTROL AMENDMENT BILL [B 7B – 2008]

09 SEPTEMBER 2008

We wish to remind the committee that the main reason to amend the act is to close the loopholes that have been exploited by the Tobacco industry. Further, the amendments are intended to align the existing Act with the Framework Convention on Tobacco Control, which was ratified by South African Parliament in 2005

	PROVINCE
	PROPOSED AMENDMENTS
	RESPONSE

	EASTERN CAPE
	Clause 1 of the Bill: Definition of “advertising”

It is proposed that clause 1 © be amended to read as follows:

© exclude commercial communication between a tobacco manufacturer or importer and its trade partners, business partners, employees ( and) share holders and consumers where such communication is restricted to communication with existing individual adult, consenting tobacco users and any communications required by law;
	Background information



Tobacco advertising increases tobacco sales, and increased tobacco sales mean more addiction, disease, and death. The Government prohibited tobacco advertising and sponsorship in 1999 to protect the public from irresponsible and harmful marketing.

· The object of the Bill is to close the existing and anticipated future loopholes in the Tobacco Products Control legislation and not to create new loopholes

	
	 
	· The proposed amendment to this clause will allow the tobacco industry to continue to advertise tobacco products to youth through the proposed communication with existing individual adult, consenting tobacco users. This action will reduce the government’s responsibility to protect the public from the tobacco harm. The Department’s view is that it will be difficult and practically impossible to identify neither consenting users nor adults.

· Therefore, the proposed clause does not support the object of the this Bill

The tobacco companies say that its ‘tobacco parties” are legal because it is allowed to “communicate with existing individual adult, consenting tobacco users” by the current Act. The tobacco industry does not communicate only with “consenting adult users”. Teenagers and young adults want to attend these exciting parties and will either lie about their smoking status or worse, start to smoke. We have been told this fact by young people. These parties therefore increase smoking resulting in increased disease, disability, and death as well as increased public healthcare costs. The tobacco industry will approach all people, invite them to an exciting party, and only afterwards say, if the person is a non-smoker, that they cannot attend. Such disappointment for young people can only result in them lying about their smoking or start smoking.



	
	3.2 Clause 1 of the Bill-

Definition of “package”
It is proposed that the definition of package as it appear in clause 1 be amended by the deletion of the words “ wholesale” or so that the definition will read as follow;

“package” means the container, receptacle or wrapper in which tobacco products are sold, supplied or distributed ( wholesale) or at retails.
	· This clause is designed to provide the public with important information about the dangers of tobacco use, since the public has access to the purchasing of goods in bulk from wholesalers. In addition, the packaging of such as large cartons used for wholesale sales is seen by the public and used by the public in their homes and elsewhere for storage and packaging; therefore, the deletion of the word “wholesale” will deprive the public of useful information.



	
	Notices at Retail  

3.3 Clause 3 ( 9) on page 4 of the Bill

It is proposed that a clause be inserted after clause 3 (9) (b) which will give the Minister power to exempt certain retailers or categories of retailers from the provision of section 3 (9) (a), (b) and (10) if compliance proves uneconomical for such retailers.
	The province proposes that certain retailers should not be required to display notices that warn about the harms of tobacco use if it will be found “uneconomical for such retailers”.

· The purpose of this section is to provide information on the dangers of tobacco use to consumers. The effect of the proposed amendment will be to rob consumers who buy from street traders of important statutory health information that is provided to shoppers in big stores. It is creating one law for the rich and another for the poor consumer.

· Further, smokers who buy cigarettes from street traders usually buy ‘loose draws’ and they will not see the health warnings that appear on the packages. These customers will be cheated of information that they need to make informed decisions about tobacco use. These customers need more information about the dangers of tobacco use, not less. 

· The Bill also prohibit self- service of tobacco products to prevent the possibility of stealing of the products by youth and to restrict advertising

If the industry is concerned about these traders in the informal sector being unable to afford the signs, it can provide the signs to such customers free as a service.  

Further, the law applies to all, there are no exemptions.



	
	
	The amendments proposed by the industry are designed to weaken the Bill and create loopholes for strengthening their efforts to continue to addict youth to nicotine. 



	
	3.4 Other proposals 

The following further proposals are made:

· That tobacco industry not be allowed to make any charitable donations as this helps to promote the sale and use of tobacco products albeit in an indirect manner;

· That the display of tobacco products at the point of sale be prohibited as this is nothing but advertisement and promotion.
	The Department of Health supports this proposal, which is reflected in the initial Bill, however, the Portfolio Committee on Health relaxed the proposed restriction on charitable donations. The DOH is of the opinion that the NCOP should make a determination on this proposal. 

The DOH maintains that the charitable donations are aimed at further promoting tobacco industry and its interests.

Total ban on a point of sale advertisement is supported, although this is another issue that was relaxed by the Portfolio Committee on Health on considering the tobacco industry’s submissions.



	FREE STATE
	· There should be adverts to remind people about the danger of smoking


	This issue is catered for in public awareness campaign of the DOH

	
	· Sellers of tobacco products should be licensed and monitored.


	· LISENCING is the Department of Trade and industry’s competency, however, it is important to note that this issue will be dealt with at the international tobacco conference (Conference of the Parties) in November 2008

· Monitoring of the legislation will be catered for in the regulations.



	
	· Selling of tobacco products through internet should not be allowed.


	This matter is catered for in the Bill

	
	· There should be inspectors to monitor compliance by manufacturers and retailers.


	This matter is catered for in the Bill

	
	· There should be awareness in schools about the danger of smoking.


	This matter is addressed through Health Promoting Schools programme

	
	· Manufacturing of tobacco products should be regulated.


	This matter is catered for in the Bill

	
	· Counselling centres to be established in schools and they should involve all sectors of the community.

· 
	This matter is noted will be addressed accordingly

	
	· Curriculum to include programmes about substance abuse.
	This matters is addressed through the Substance Abuse programme of the DOH and Social Development



	
	· Manufacturers should assist the vendors with material to advertise.
	This proposal is supported in the sense that If the industry is concerned about these traders in the informal sector being unable to afford the signs, it can provide the signs to such customers free as a service, however as long as there is no advertisements.

	GAUTENG
	Preamble

Correct wording on the preamble to be 

“ to extend the restrictions in respect of tobacco products” and to provide for new restrictions for the sale of tobacco products by  means of vending machines
	Drafting error that will be addressed by the state law advisers

	
	Section 1

The committee is of the opinion that the inclusion of “ likely effect” in the definition of “advertisement” could give rise to interpretation problems and recommend that it be deleted 


	The inclusion of the word  “likely effect”  will assist to prove the impact/ effect of advertising of tobacco products where it cannot be proven that the action involved advertising by tobacco industry.

	
	Section 2

On the issue of economic effects the provision of the Bill might have on retailers, particularly small scale, we would envisage that there should be promulgation of parallel by-laws to regulate through for instance the licensing of small scale retailers and their places of trade so as to ensure the enforceability and practicality of the provisions of the bill
	DOH supports this proposal, however, the licensing of businesses falls within the jurisdiction of the Department of Trade and Industry.

	
	Section 4

A concern however is on the practicability and enforcement of same, we recommend that the intended regulations be tied up with appropriate criminal sanction


	As soon as the Bill is passed as a law, the regulation development process will be started in consultation with the relevant departments to ensure that the regulations are practically implementable.

	
	Section 6

The need to restrict further the purchasing of tobacco products through vending machines


	The provision of clause 6 on this matter is viewed sufficient after a consultative process with the Tobacco Vending Machine Association of South Africa

	KWAZULU-NATAL
	“package” means the container, receptacle or wrapper in which tobacco products are sold, supplied or distributed at ( wholesale) or retail.

“Package insert” must be defined and provided for in the Bill;

Reasons for the proposal:

· It prevent piracy and protect the industry

· It will force the tobacco product user to read about the dangers of tobacco 

· Tobacco products ingredients must be clearly stated, its quantities and its dangers must be stated in the package insert.


	· Our response on this matter is similar to the one provided to EC submission.

· The matter is already addressed in the Bill which empowers the Minister to regulate the package insert information to be communicated to everyone who comes into contact with the tobacco products including existing individual adult smokers, consenting tobacco users.



	
	To amend section 3 (3) by inserting the following: 

“ a manufacturer or importer of a tobacco product may make any charitable financial contribution or sponsorship, provided that such contribution or sponsorship is not for the purpose of advertisement and does not have the effect, or likely effect of promoting a tobacco product or tobacco use


	The proposals under this clause is already catered for in the definition of “advertisement” in Section 1of the Bill, there is no need to repeat it.

	LIMPOPO
	Those who are found assisting tobacco trafficking should be severely punished
	Supported, This matter dealt with by the Customs division of SARS

	
	Stringent penalties should be imposed on those who violate the provision of the legislation
	The proposal is catered for in the Bill

	
	Any person or company who violates section 7 subsection (2) and (3) of the law should be liable to a fine exceeding R100 000 and R1 000 000 respectively
	The proposal is catered for in the Bill

	
	Sales of tobacco products should be prohibited in the Health and Educational institutions
	The proposal is catered for in the Bill

	
	Vending machines should only be located in smoking areas
	The proposal is catered for in the Bill

	
	Home base care givers should be trained as facilitators in order to educate learners about the impact of smoking
	This proposal is addressed by the National Tobacco Control Programme

	
	Sales of loose cigarette should be prohibited
	The proposal is supported. The banning of loose draws was included in the initial Bill but was dropped by the Portfolio Committee on Health citing challenges around enforcement.



	
	Reporting of those who do not enforce the law should be intensified
	This proposal is addressed in the National Tobacco Control Public Awareness campaigns.



	
	Smoking in front of children should be prohibited
	This proposal is addressed in the National Tobacco Control Public Awareness campaigns.



	
	Public smoking should be prohibited in public places.
	Smoking in public places is already prohibited, except in designated smoking areas



	MPUMALANGA
	Warning signs on tobacco packaging should be changed on a periodic basis (regularly), preferably after every seven (7) months.


	The proposal is noted and will be considered  during the development of regulations.

	
	Stringent measures should be put in place to prohibit the selling of loose cigarettes (‘loose draws’)


	The proposal is supported. The banning of loose draws was included in the initial Bill but was dropped by the Portfolio Committee on Health citing challenges around enforcement.



	
	· To change the definition of package by deleting the words ‘ wholesale or at’ so that it read as ‘package means the container, receptacle or wrapper in which tobacco products are sold, supplied or distributed at retail’.
	The responses reflected in the Eastern Cape negotiating mandate on this matter is also applicable to all provinces

	
	· It has been proposed that the Bill must be included to read as follows: ‘The Minister may, by notice in the Gazette, exempt certain retailers or categories of retailers from the provisions of section 3(9) and (10) on such conditions as the Minister may determine in the notice if compliance therewith proves uneconomical for such retailers’.
	The responses reflected in the Eastern Cape negotiating mandate on this matter is also applicable to all provinces

	
	· The majority of the people in attendance were in favour of the Bill and strongly emphasised the total banning of the use and selling of tobacco products in the future.
	General comment, noted.

	NORTHERN CAPE
	1. Tobacco products should also include smoking of the ‘Oka pipe’
	The definition of tobacco products in the Tobacco Products Control Amendment Act, Act 23 of 2007 include all tobacco products, which also addresses “Oka Pipe”



	
	2. The Bill should address the smoking of tobacco products by school children.
	The Bill bans the selling of tobacco products within educational institutions. The smoking of tobacco products by learners is addressed through the Health Promoting Schools porgramme

	
	3. The dealers who sell tobacco products to children should be prosecuted.


	The proposal is catered for in the Bill

	
	4. Concern was raised at the marketing strategy used by the producers of the tobacco products to convince the public, that it is socially acceptable to smoke
	Concern is noted and is catered for in the year round public awareness campaign of the Department of Health. Further the current law prohibits tobacco advertising promotion and sponsorship.

	
	5. There should be a social responsibility on producers and distributors of tobacco products to uplift communities, especially for smokers who had quit smoking.


	The matter is catered for in the Bill through penalties

	
	6. The Bill should provide specific guidelines on how trespassers would be prosecuted.


	The proposal is catered for in the Bill

	
	7. Clause 4 (Amendment sec 4 of the principle Act) the prohibition of age should be 18 and not 16 years.


	Comment noted and is a wish that can be achieved through a choice of healthy lifestyles by individuals

	
	8. The use of tobacco should be abolished totally.


	The matter is catered for in the Tobacco Products Control Amendment Ac, Act number 23 of 2007earlier amendments to the principal act

	
	9. Stricter measures or penalties should be instituted against parents or individuals who expose under age children to tobacco products.


	The proposal is supported and it was included in the initial Bill but was not considered by the Portfolio Committee on Health Matters citing the challenges around enforcement issues

	
	10. Since tobacco is a common source of income for small businesses all tobacco products should be packaged and the selling of ‘loose’ cigarettes should be banned.


	The matter is catered for in the Bill under health information package inserts

	
	11. Advertising should not only concentrate on the selling of tobacco products, but should also highlight the negative effects of its use.


	Noted 

	
	12. Concern was expressed at the absence of teenagers at Public Hearings to inform them about the implications and dangers of smoking.


	The public was engaged through the public comments phase and public hearings. 

	
	13. The Public should be part of the initial drafting stages of legislation, and should not only be consulted when amendments need to be effected on existing legislation.


	The matter is noted and is catered for in the National Tobacco Control Programme and in the Bill

	
	14. Business people need to be well informed about smoking legislation to discourage them from selling tobacco products to minors 


	The proposal is noted and is catered for in the National Tobacco Control Programme

	
	15. Communities become addicted to tobacco products at a very young age. The Bill must therefore address the problem
	The issue of tobacco use by the youth is addressed in the public awareness campaigns.

	
	16. School children should be deterred from smoking and those who do smoke should be punished by law.


	Supported

	
	17. Foreign Nationals who own tuck shops should also be encouraged to attend public hearings to enable them to adhere to South African Laws.
	The matter is catered for in the Bill through penalties

	NORTH-WEST
	Fines/Penalties

· Most of the people if not all, including the Cancer Association raised a point that, they are not happy about the amendment of section 7 of Act 83 of 1993, as substituted by section 5 of Act 23 of 2007.They are concerned about the people who will be convicted being homeless, jobless, above all, who are responsible for their families and extended families. They would know better the Bill had ample time to consider those identified facts
	No clear proposal. The DOH will embark on a public awareness campaign to educate people about the new law, which will also include encouraging compliance. People will be encouraged to smoke in areas designated for smoking, however, the law will take its course in cases of non-compliance.

	
	Amendment from 18 to 21 years

· Irrespective that the constitution has pronounces over 18 years to use tobacco products. There is a concern that 18 years old child in African culture is still a person who needs parent’s guidance. He or she is not expected to sell; offer to sell, supply, distribute or buy any tobacco product in any place, let alone to smoke. It is an appeal from the participants, in particular the parents, to amend this Bill fro 18 to 21 Years.

· 
	The  Constitution of the Republic of South Africa defines a minor as any one under the age of 18 years, hence the 18 years age limit in the Bill which was supported by the tobacco industry.

	
	Protection of non-smokers and children

· The portfolio committee and legislation must insist this point in the Bill, that is, to protect non-smokers and children in restaurants, cars and public places.


	The proposal is catered for in the earlier amendment to the principal act, Act 23 of 2007

	
	Tobacco should be banned at all

· The participants are quite aware that there is high rate of unemployment and the tobacco companies fill in the gaps by providing their employees loans for houses, bursaries for children to further their studies, including medical benefits.
	The health benefits of tobacco control far outweigh the tobacco industry’s “ contribution” to the society.

	WESTERN CAPE
	
	The Western Cape mandates and responses are attached below


ANNEXURE: Tobacco Products Control Amendment Bill [B7B-2008] (NCOP)
	Clause
	Commentator
	Comment
	Department Response

	3 (9) (a), (b) and (10)
	Tobacco Institute of South Africa
	They propose an exclusion clause in so far as Signage and Notices on the Point of Sale in terms of the Amendment Bill. They further propose that the Minister must exempt certain retailers or categories of retailers if compliance proves uneconomical for those retailers.
	The object of the Amendment Bill is to enforce compliance in so far as tobacco manufacturers, retailers, distributors and sellers to contain the prescribed information regarding any tobacco product available at the place of business.

The law applies to all, there are no exemptions

	1 (c)
	Tobacco Institute of S.A.
	They propose that the definition of “Advertisement” be amended to reflect …”and consumers where such communication is restricted to communication with existing individual adult, consenting tobacco users”….
	The response to Eastern Cape on “ advertisement”  is applicable on this matter



	1 (e)
	British American Tobacco (SA)
	They propose that the definition of “package be changed by deleting the words “at wholesale or” and must read as follows:

“Information that must be displayed on containers or receptacles, utilized for distribution at retail”. 
	The response to Eastern Cape on the deletion of  “ wholesale “ is applicable on this matter.



	
	Phillip Machanic
	Supports the Bill
	

	
	CANSA- Western Cape
	Supports the Bill
	

	
	Robbin Smith
	Supports the Bill
	

	
	Heart & Stroke Foundation (SA)
	Supports the Bill
	

	
	Molly Rudings
	Supports the Bill
	

	
	Polly Jacobs
	Supports the Bill
	

	
	Cape Metropolitan Health
	Supports the Bill
	

	3(1)
	Japan Tobacco International (SA)
	They propose that the definition of “Advertisement” has been given a wide meaning and it includes a prohibition on advertising or promotion through sponsorship by various means. It must be amended
	The definition has been widened to close the loophole. 


	3(2)
	JTI
	They say that this “organized activity” goes against their business culture because it prohibits a tobacco manufacturer, importer, distributor or retailer from organizing, promoting or making a financial contribution in respect of an activity or event where tobacco product, brand element or company name in relation to a tobacco product is used in the name or portrayal of the activity or event.., 
	Every manufacturer and importer of a tobacco product shall provide the information about the product to the Minister and the public as may be prescribed, in the prescribed manner and within prescribed time.

	4(4) (b)
	JTI
	They say that the prohibition of the said clause amounts to a disproportionate interference with freedom of adults to choose, purchase and use tobacco products. They submit that it must be taken out.
	The purpose of the Bill is to protect health, reduce public health care cost and specially to protect children.

Any and all proposals by the tobacco industry will bear the result opposite to the objects of the Bill.
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