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COMMENTS OF SOUTH AFRICAN  POLICE SERVICE

ON PUBLIC SUBMISSIONS TO

SOUTH AFRICAN POLICE SERVICE AMENDMENT BILL, 2008 

[B30 – 2008] AND

NATIONAL PROSECUTING AUTHORITY AMENDMENT BILL, 2008 [B23-2008]
PART A
COMMENTS ON GENERAL SUBMISSIONS

1.
ABILITY OF SAPS TO INVESTIGATE COMPLEX CASES/ SAPS IS STRETCHED TO ITS LIMITS/

The statement was made in a number of submissions that the SAPS cannot investigate complicated matters, such as those investigated by the DSO.

COMMENTS:

The SAPS has a broad Constitutional mandate to investigate any type of crime and before and after the DSO was established, investigated serious economic offences, organized crime and any other crime reported to it. The investigators appointed in the Office for Serious Economic Offence (OSEO), the Investigating Directorate of Organised Crime (IDOC), which preceded the DSO and the bulk of investigators appointed by the DSO itself were recruited from the SAPS. After the establishment of the DSO the SAPS established the Serious Economic Offences Unit, responsible for the investigation of serious economic offences. The SAPS is involved in investigations in numerous cases of complicated and high profile nature, such as the nuclear proliferation cases against Mr. Wisser and Mr. Geiges, which were linked to the international QA Khan network responsible for the development of the Pakistani Nuclear Programme. The SAPS furthermore investigated cases such as the Boeremag matter which is still ongoing.  The “Krion”- case must also be mentioned in this regard. In the Krion-case some 7 persons were involved, through various closed corporations and companies over the period 1998 to July 2002, in an alleged pyramid scheme, in contravention of the Banks Act, 1990, fraud, theft, the Usury Act, 1968, the Companies Act, 1973, the Insolvency Act, 1936, the Prevention of Organised Crime Act, 1998 (money-laundering, and racketeering) The matter is presently being heard in the High Court, where the accused are being charged with some 200 000 counts. Other commercial crime matters which are being investigated by the SAPS include for example the investigation of the Government Employees Pension Fund. The investigation is performed with the assistance of forensic auditors, by a Task Team. The investigation was performed with intelligence support within a short space of time. It led to the arrest of 51 suspects. 93 000 exhibits were confiscated and seven suspects from the GEPF were also arrested. The syndicate leader was also arrested and convicted after a prolonged trial on 28 charges of corruption. A police officer was arrested at SAPS Head Office and also convicted of corruption. In addition to the investigative successes, the Task Team also exposed shortcomings in the GEPF and proposed best practices and solutions in order to prevent a recurrence of such crimes. 
The manifestation of organised crime as observed through Organised Crime Projects/ Investigations
 SEQ CHAPTER \h \r 1The main crimes perpetrated by criminal groups as singled out in terms of the projects registered and some investigations where unconventional methods were deployed include the following:

Drug trafficking, motor vehicle related crime, robberies in the form of bank robbery, cash-in-transit robbery, ATM attacks, business robbery, house robbery, hijacking of motor vehicle and truck-hijacking, trafficking in firearms, house-breaking both business and residential, trafficking in endangered fauna and flora, including  marine resources, precious metals and stones in the form of dealing in unwrought gold, dealing in unpolished diamonds, non-ferrous metals, illegal dealing in platinum, stock theft, fraud in the form of 419-scams, Road Accident Fund, Medical Aid, fake marriages, credit cards, insurance fraud, fuel fraud and black dollar scams.

The Organised Crime Initiative (OCI) of 2006
Since July 2006, the Organised Crime Component of the SAPS, the Asset Forfeiture Unit (AFU) and the National Prosecution Service have jointly undertaken an Organised Crime Initiative where they jointly address organised crime from identification thereof to conclusion of criminal prosecution. This initiative which ensures that dedicated prosecutors are assigned to complex organised crime investigations, has empowered the investigators and prosecutors to have a better understanding of organised crime. Since then, 79 prosecutions have been instituted on charges of contravention of the Prevention of Organised Crime Act (POCA), 1998. Specialised organised crime prosecutors have been allocated to the Organised Crime Component and attend to the cases the component deals with. This working methodology is serving well and in some places, the investigators and the prosecutors share the same office location without resorting under one Department.
Examples of the nature of organised crime successfully addressed by the Organised Crime Investigation Units
 SEQ CHAPTER \h \r 1In policing drug-related crime, the Organised Crime of the South African Police Service (SAPS) targets traffickers from the cultivation fields of cannabis where crops are destroyed by means of chemicals which are sprayed by SAPS helicopters before harvest. Couriers are targeted at the ports of entry and those who are manufacturing drugs at clandestine laboratories are also targeted. Between 2002 and 2007, a total of 259 Clandestine Drugs Laboratories were detected and dismantled by the SAPS. 
Motor vehicles are stolen, swindled or hijacked from their owners. These vehicles are usually chopped for parts or taken out of the country to the countries where there are black markets. Many of those that leave the country have been traced in Mozambique, Lesotho, Malawi and Zambia. The SAPS as a member of International Criminal Police Organisation (ICPO-  INTERPOL), as well as of SARPPCCO, enables the police to gain the cooperation of other member countries. During the SARPCCO year 2006/2007and 2007/2008, (ending June 2008) respectively  321 and  339 motor vehicles which were recovered outside the national borders by amongst others, and returned to their lawful owners through the International Vehicle Crime Investigation Unit (IVCIU) of the Organised Crime Component. For the period August 2000 to December 2007, 2 615 stolen vehicles were recovered from the SARPCCO member countries during Joint Cross-Border Operations. 

Robberies in the form of bank robbery, cash-in-transit robbery and business robbery are committed by groups of criminals which are usually committing these crimes in groups of more than five persons. These groups are heavily armed and do not hesitate to harm their victims. In the case of cash-in-transit the number usually exceeds ten persons who make use of automatic rifles such as AK47’s and R5-rifles. The SAPS had been highly successful in countering cash-in-transit robberies, which often lead to extremely violent encounters, such as that on Tuesday 2007-12-11 at the intersection of R101 and the Maubane On/Off Ramp. During this event, the SAPS Special Task Force engaged the suspects of whom eleven died in the exchange of gunfire. One suspect survived after receiving some bullet wounds. Numerous automatic firearms were recovered. 
The Organised Crime Component is also responsible for specific violent crime in the form of bank robbery, cash-in-transit robbery and ATM explosions. In respect of ATM bombings alone, the Organised Crime Units of the SAPS arrested for the period 1 January 2007 until 10 August 2008, 215 suspects.
The SAPS successfully investigated numerous serial murders, the latest, the Limpopo serial killer Mukosi Mulaudzi who had been sentenced to 11 life sentences and an additional 176 years imprisonment on 26 counts of murder, attempted murder and rape.

The Road Accident Fund (RAF) is mostly targeted by a group of criminals consisting of lawyers, medical practitioners, drivers and ordinary people who touts for people who are prepared to participate in the scam. The method used is to stage an accident and the rest of the process such as reporting, medical certificates are arranged.  SEQ CHAPTER \h \r 1In February 2002 the Organised Crime Investigation Unit of Potchefstroom registered a project named Eagle Eye which dealt with fraud against the Road Accident Fund (RAF). The team registered 66 case dockets with 180 charges against 137 suspects which involved more than R5 000 000-00. The suspects were claimants, touters, civilians in the police, police members, traffic officials, drivers, panel beaters, staff members at hospitals, attorneys and medical doctors. One hundred and seventeen (117) accused were convicted and sentenced. 

These are just some examples to show that the cases investigated on a daily basis by the SAPS could be of extremely complicated nature.

Tertiary Qualifications In SAPS Detective Service And Crime Intelligence Division
In attacking the abilities of the SAPS numerous statements were made that DSO members are highly qualified in terms of tertiary education.

If one look at the qualifications of the Detectives and Crime Intelligence members in the SAPS, it is clear that the sweeping statements made of “better qualified members of the DSO and SAPS members lagging behind” should be reviewed. According to available data of tertiary qualifications of Detective Service and Crime Intelligence members (this does not include the Forensic Science Laboratory where scientists are employed, but station detectives, detectives in Organised Crime and Commercial Crime, Serious Economic Offences Unit, and other Units of the Detective Service and Crime Intelligence), the position is as follows:

From a total of 24 343 members, 4 163 members have tertiary qualifications and between them, have completed 122 003 training courses. 
It is a well-known fact that most of the seasoned investigators of the DSO were recruited from the SAPS.

2.
TROIKA APPROACH/DSO HAS REVOLUTIONARY CRIME-FIGHTING TECHNIQUES/ MULTI-DISCIPLINARY INVESTIGATIVE TEAMS INCLUSIVE OF PROSECUTORS IS INTERNATIONAL BEST PRACTISE/
TRADITIONAL APPROACH OF POLICE HANDING DOCKET TO PROSECUTION AFTER INVESTIGATION NO LONGER APPLICABLE/NO REFERENCE IN BILL TO ROLE OF  PROSECUTION ON OTHER HAND- MUST BE SEPARATION OF WORK OF PROSECUTORS AND INVESTIGATORS/ CANADA REVIEW OF PROSECUTION LED INVESTIGATION METHODOLOGY/ WORK PROJECT BASED, TASK TEAM APPROACH/ DPCI MUST INVOLVE INTELLIGENCE, RESEARCH AND DEVELOPMENT/ PROPOSED STRUCTURE MUST HAVE-

· NECESSARY LEGAL FRAMEWORK AND STRUCTURE.

· AN INTELLIGENCE-DRIVEN APPROACH.

· INTEGRATION OF PROSECUTORIAL, INTELLIGENCE AND INVESTIGATIVE FUNCTIONS/
NO REFERENCE IN BILL TO ROLE OF PROSECUTION

A number of submissions mention that the Troika approach, namely close relationship between investigators, intelligence and prosecutors is not reflected in the Bill and might be lost with the adoption of the Bill. It should be made clear that the South African Police Service in respect of organized crime as well as the investigation of serious economic offences supports and uses not only the troika principle, but also a multi-disciplinary approach where other skills are required in order to successfully investigate a matter. In some Organised Crime Offices, such as in Polokwane a prosecutor had been designated to work closely with the Organised Crime Unit and even has an office with that Unit, without the Prosecutor and investigator being members of the same institution. The same method is promoted in the rest of the country and within the Prosecution Guided Investigation Project of the NPA a large number of Prosecutors have been made available to be designated to Organised Crime Projects. The basic need is that the NPA have enough prosecutors available to designate to the Organised Crime Projects or investigations. It is in our view difficult and not necessary to reflect the troika approach in legislation.  It is also the multi-disciplinary and not only the troika approach that is necessary for the successful investigation of priority crime investigation. There are many views about the contents and meaning of terms such as “prosecution-guided”; “prosecution-led”; “prosecution-driven”; and “prosecution-serviced” investigations. The same is true in respect of “intelligence-led”; and “intelligence-driven”. In short, the SAPS is in favour of a multi-disciplinary approach to the investigation of priority crimes. This includes the use of designated prosecutors in such investigations or projects. In criminal investigations, the investigator must take the lead, with the professional assistance of prosecutors, intelligence and any other support  by the specificities of the investigation in question. This can be done in a Task Team approach without it being a requirement that the other disciplines needed be necessarily employed in the DPCI. In some instances, it is accepted that a need will be identified, for instance to employ forensic auditors on a permanent basis. As for prosecutors, experience has already shown that a close relationship with prosecutors can be maintained without the prosecutors being employed in the SAPS.
Paragraph 

52.8
The troika principle uses the skills of a prosecutor in directing the investigation and uses the skills of the analyst in interpreting the information that is revealed by the investigation and the skills of the investigator to collate the evidence for a successful prosecution. Collectively, the three skills are able to plan and chart a way in which the investigation of a particular offence can be conducted as well as protecting the nature of the information to enable such information to have relevant evidential value in the criminal proceedings that follow.

52.15
There appears to be no reason why the skills base that has been built by the DSO cannot be broadened to include other law enforcement agencies such as the Organised Crime Unit (“OCU”) of the SAPS. The body of evidence tendered at the Commission indicated a willingness to share this skills base with the other law enforcement agencies. It is particularly more apposite to the OCU whose mandate is identical to that of the DSO.

52.16
Admittedly the OCU would not have, within its fold, prosecutors who are ordinarily located with the National Prosecuting Authority…
52.18
I hold the firm view that the NPA is duty bound to provide adequate prosecutorial services to the SAPS. It has a key role in the prevention and combating of all crimes including organised crime. Adequate resources in terms of prosecutorial expertise, service and equipment, amongst others must be afforded to the SAPS to be effective in the discharge of their duties in the interest of the safety and security of the South African inhabitants.

As mentioned above, prosecutors are already used extensively on a dedicated basis with organised crime projects and other priority crimes. This symbiosis can be maintained by having enough dedicated prosecutors available who can play the same role as the DSO prosecutors, but with a much healthier situation where they are not employees in the same organisation and in effect strengthening the independence of the prosecution in respect of its main function, that of prosecution, and avoiding accusations of becoming to close and losing their objectivity as prosecutors. 
3.
ALLEGED SKEWED/INCOMPLETE PICTURE OF KHAMPEPE COMMISSION FINDINGS
Following remarks by the DA that the SAPS gave an incomplete/ skew picture of the Khampepe Report, by focusing on the negative findings, the opinion is held that the Honourable member of the Independent Democrats’ observation that numerous presenters used the Khampepe in different contexts and that it is of no use to criticize or discuss the use thereof by a particular presenter, is a healthy approach to the matter. It was not intended, nor stated that it was intended to provide a complete summary of the Khampepe Report in the SAPS presentation. The focus was on issues of pertinent importance to the Bill. The issues that were mentioned in the presentation are not reflective of all the negative issues and are the crucial issues relating to the Bill. Indeed in the hearings numerous submissions mentioned issues such as that the: DSO IS A LAW UNTO ITSELF/DSO POSES A THREAT TO THE SECURITY OF THE COUNTRY/LACK OF VETTING OF DSO MEMBERS/ TOO MUCH POWER IN THE HANDS OF THE DSO LEAD TO ABUSE OF POWER/ DSO OUTSOURCE TO LARGE EXTENT
In the SAPS submission there was a very clinical reference to these matters, which are of crucial importance. For a better understanding and appreciation of the context, those matters are quoted hereunder in more detail, as it places the recommendations of the Khampepe Commission in another perspective.

Paragraph

14.1 
The implementation of the mandate of the DSO has at times raised concerns. The evidence and the argument tendered before the Commission, reveal that the implementation of the legal mandate was not entirely satisfactory.
15.2
The fact that there was no coordinated relationship with the SAPS also hindered the smooth implementation of the legal mandate of the DSO.
15.4
The manner in which the legal mandate of the DSO has been implemented does afford the DSO the unfair advantage of case selection for its investigation. It is an act which, in itself, causes conflict and tensions between the DSO and the SAPS.
16.11
Furthermore, the anomaly is that whereas the Independent Complaints Directorate (“ICD”) has the statutory responsibility to investigate complaints against members of the SAPS, it does not have jurisdiction relating to the investigative component of the DSO whose members fundamentally do the same type of work as the SAPS.
18.1
The system for management and control appear to be coherent and proper, save that the NDPP has not strictly complied with the provisions of section 19B of the NPA Act in that some of the special investigators of the DSO have been appointed as such without any security screening investigation by the NIA as provided for in the NPA Act. The NDPP’s failure to perform these functions and discharge his obligation in this regard may have exposed the DSO to some security risk and/or to conduct prejudicial to the objectives of the DSO.

18.3
There was in particular, a disturbing complaint that some of the members of the DSO have not been vetted by the NIA as is required by law. The evidence of the head of the DSO although conceding to such non-compliance sought to explain how it came about… There can be little debate that the practice is unacceptable and may ultimately prove to undermine the security of the state. I therefore find that the DSO has not complied with the provisions of section 19B of the NPA Act.

18.7
The risk to be covered by the provisions of this section must extend to external contractors who equally come to consider the information sought to be protected under this section.

18.9
There was evidence pointing to the fact that the DSO has liaisons with foreign law enforcement and intelligence structures. If nothing else, this illustrates the dangers that lie in the conduct of the DSO stretching its “information gathering” mandate to include “intelligence”.

18.10
This certainly will compromise the security of the state as the DSO members have no requisite training in intelligence.

21.1
There has been a myriad of public complaints relating to the leaking of information by the DSO that causes prejudice or embarrassment to those who are the subject matter of the investigations. I accept the legitimacy and validity of this complaint.

21.2
The improper media sensation associated with the investigation and/or arrest of some individuals resulting from the leaks in the DSO may open a practice that is inconsistent with the right to a fair trial guaranteed under section 35 of the Constitution.

21.4
The DSO in its afore-stated conduct does not seem to have acted properly and lawfully in exercising its powers and has failed to construe those powers in the light and spirit, purport and object of the Bill of Rights.

21.5
Furthermore, I find that there is merit in the concern raised in evidence relating to the alleged abuse by the DSO with regard to the manner in which it publicises its work in the media. This alleged conduct has attracted public criticism against the DSO of being “FBI style”, meaning that the DSO conducts its operations as though it was a law unto itself. There is indeed merit in this complaint. There is an urgent need for the DSO to desist from publicizing the subject matter of its investigations. There is a potential for prejudice being suffered by persons under investigation… The DSO sting ought to be in its efficiency and professionalism in the execution of its mandate (investigations/prosecutions) and not in the publication of its contemplated investigations and/or prosecution.
21.6
There was in my view, no plausible reason furnished for this invidious conduct on the part of the DSO, which is frowned upon. The head of the Scorpions, Mr. McCarthy, was at pains trying to persuade me that this issue was a subject of ongoing focused internal “sensitive inquiry”. Having regard to the sensitive nature of that inquiry, it suffices to note that this seems to be an inveterate practice. I venture to opine that I find such conduct to be out of kilter with our constitution, reprehensible, unprofessional and corroding the public’s confidence in the law enforcement agencies.

4.
MERE OBJECTION TO BILL/ SUPPORT FOR THE BILL
COMMENTS:

A huge number of submissions simply reflected support for or against the Bills and although it must be respected of the exercising of the right to comment, it is not helpful in the deliberations, and from the Department’s perspective is not commented upon. 
5.
MOVING DSO INVESTIGATORS TO SAPS WILL UPLIFT THE DEDICATION TO CRIME

COMMENTS:

It is indeed the object of the Bill to provide for a better coordinated, improved combating of organised crime.
6.
DSO IS VERY SUCCESSFUL/DSO SUCCESSES MUST BE REPLICATED IN SAPS BEFORE ANY MERGER/ SAPS AND DSO DO NOT HAVE EQUAL RESOURCES
COMMENTS:
The issue about comparing successes of the DSO and the SAPS is a highly contentious one which was debated at length in the Khampepe Commission of Inquiry. In this respect even the publication that is often used to support DSO successes is clear about the difficulty in comparing DSO and SAPS successes (J Redpath: The Scorpions: Analysing the Directorate of Special Operations. ISS Monograph Series No. 96 March 2004). The statistics used at the time by now is somewhat outdated, but the following is important. Redpath mentioned that The DSO and the SAPS are obviously not easily comparable entities. The DSO consists of fewer than 600 people based at four regional offices and one head office; the SAPS consists of more than 120 000 people investigating anything from assault to theft out of motor vehicles to murder. The burden on the Detective Service is heavy.” (p. 56). Redpath then compared the Organised Crime Units of SAPS and Commercial Crime with the DSO also taking into account the budgets and found that each successful DSO prosecution is worth 214 ordinary convictions in the sense that DSO costs per conviction is in the region of R2.6 million and a SAPS conviction some R11 994.  Once again the question of comparable cases plays a huge role and Redpath assumed that most of the SAPS cases are not so complex of that of the DSO. 
The SAPS however, in respect of comparable matters such as the RAF matters has shown even a better success rate than the DSO. It must aso be taken into account that SAPS Organised Crime Units have grown and improved their successes hugely in the meantime. For example if one would only look at the number of arrests (4 873) and convictions (1214 by the Organised Crime Units for the 2007/08 Financial Year) and the closing of some 16 laboratories where drugs are being manufactured.

Many submissions pointed at the fact that the Head of the DSO, Advocate McCarthy admitted in Parliament that DSO successes were highly inflated as a result of the ability to pick cases and that quite a number of DSO convictions were as a result of a plea bargain.

However, the SAPS Amendment Bill and the relocation of the investigative capacity of the DSO is not about which of the SAPS or DSO is the best. The aim is to use the best abilities of the SAPS and the DSO to jointly form something better that can work in an integrated fashion to address organized crime in a comprehensive fashion. 
7.
IT WILL TAKE A CONSIDERABLE TIME TO ESTABLISH THE UNIT

COMMENTS:

There is a relatively small number of DSO members (propably less than 300 investigators. With the use of a Steering Committee as well as Joint Audit Teams addressing personnel, assets, finance, legal, and information technology, the establishment could be done in a relative short time. In the meantime, the SAPS and DSO investigations can continue.
8. DECISION OF PRESIDENT AND CABINET TO INITIATE LEGISLATION IS UNCONSTITUTIONAL AND INVALID/ PROCEDURALLY IMPROPER FOR PARLIAMENTARY PROCESS TO PROCEED WHILE GLENISTER CASE IS UNDER CONSIDERATION/THE PASSING OF RESOLUTIONS BY ANC RE DISBANDMENT IS UNCONSTITUTIONAL/ DECISION HAS NEGATIVE EFFECT ON ABILITY OF DSO TO PERFORM ITS FUNCTIONS, AN BILLS SHALL UNDERMINE THE RULE OF LAW, THE ADMINISTRATION OF JUSTICE AND THE COUNTRY’S ABILITY TO FIGHT CRIME/ THE DECISION OF CABINET FLOUTS ACCOUNTABILITY OF CABINET
COMMENTS:

This is the subject of the Glenister application in the Constitutional Court and will be decided by that Court.

9.
BOTH BILLS ARE FUNDAMENTALLY FLAWED AND UNCONSTITUTIONAL

COMMENTS:

The Bills have been certified by the State Law Advisers as being Constitutional. The objections in this regard are rather vague and mostly linked to the issues mentioned in the Glenister matter, which is being considered by the Constitutional Court.

10.
NPA BILL WILL REMOVE POWERS OF NPA RELATING TO PERFORMING FUNCTIONS “INCIDENTAL TO PROSECUTIONS”

COMMENTS:
This is a more specific complaint of unconstitutionality. 

Some submissions referred to the “negative mandate” of the DSO, in other words the fact that the DSO derives its mandate from what is not said in the Constitution: 
“AND WHEREAS the Constitution does not provide that the prevention, combating or investigation of crime is the exclusive function of any single institution; 

AND WHEREAS the Constitution does not prohibit Parliament from amplifying the powers and functions of the prosecuting authority in national legislation; “

Although the Constitution of the Republic of South Africa provides in section 179(2) that the Prosecuting Authority may carry out any necessary functions incidental to prosecutions, there is no clear indication that such incidental functions include the investigation of crime, and no requirement as in many other instances that national legislation must set out or address such incidental matters. The argument that the Bills are unconstitutional because it deletes provisions providing for such incidental functions, in our view is an artificial argument. The Constitution itself sets out the powers/functions of the NPA which is not removed by the deletion of provisions relating to the DSO. It is also of importance that the  NPA and SAPS are established in two separate parts of the Constitution of the Republic of South Africa, 1996.
11.
BILLS ARE CONTRARY TO UN CONVENTION ON CORRUPTION RE SPECIALISED ANTI-CORRUPTION BODY THAT WILL BE DESTROYED

COMMENTS:

Article 6 of the said Convention provides as follows:

Preventive anti-corruption body or bodies

1. Each State Party shall, in accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies, as appropriate, that prevent corruption by such means as:

(a) Implementing the policies referred to in article 5 of this Convention and,
where appropriate, overseeing and coordinating the implementation of those
policies; …
2. Each State Party shall grant the body or bodies referred to in paragraph 1
of this article the necessary independence, in accordance with the fundamental principles of its legal system, to enable the body or bodies to carry out its or their functions effectively and free from any undue influence. The necessary material resources and specialized staff, as well as the training that such staff may require to carry out their functions, should be provided.”.
It is clear that the Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004), was adopted with due regard to the above Convention. As mentioned above that Act has designated the South African Police Service as the institution to which suspected corrupt activities must be reported, failing which would constitute a criminal offence. The National Commissioner of the SAPS is obliged to determine in which fashion such allegations must be reported to the SAPS and guidelines in this regard had been submitted to and approved by Parliament. No obligations in this regard are placed on the DSO. The mere fact that the DSO is empowered or allowed to investigate corruption does not make it the only or primary institution that must investigate corruption. Other Departments also have roles in combating corruption, namely the Department of Public Service and Administration in respect of developing policies in respect of the combating of corruption, and the Department of Justice and Constitutional Development which administers the legislation on corruption.
The United Nations Convention on Corruption pays due recognition to the sovereignty of States and in numerous Articles, including Article 6, uses the wording: 

“…in accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies, as appropriate”. 
The extended mandate of the DPCI, if one takes account of the insertion in Clause 2 of the reference to the definition of “serious offence” clearly includes corruption. Nevertheless, taking account of the extent of corruption in government and civil society as a whole, neither the DSO, neither the DPCI would be in a position to investigate all corruption and in that regard the investigative units of the SAPS all have the power to investigate corruption.

In respect of SAPS members, the mandate and functions of the ICD is broad enough to include the investigation of corruption allegedly committed by SAPS members and the ICD is reporting directly to the Minister for Safety and Security, and not the National Commissioner.

To argue that simply because the Directorate for Priority Crime Investigation will fall under the National Commissioner and because it will be part of the SAPS would be a breach of the Convention, is not correct. The Convention in Article 6 refers to the establishment of a body or bodies to perform functions in respect of corruption. In this regard it is also clear that the Convention did not restrict the combating of corruption necessarily to one body. It is also not prescriptive that there must be more than one such body.
12.
THE BENEFITS OF DISBANDING DSO FAR OUTWEIGHS THE PERCEIVED SHORTCOMINGS/ SHORTCOMINGS MUST RATHER BE RECTIFIED
COMMENTS: 

See observations on rationale for Bills.

13.
THERE IS NO RATIONAL REASON FOR DISBANDMENT OF DSO/ KHAMPEPE COMMISSION RECOMMENDED DSO TO REMAIN WHERE IT IS/ PROPOSED STRUCTURE MUST HAVE OVERSIGHT/ NO OVERSIGHT AT PRESENT OVER PROSECUTION AUTHORITIES.

COMMENTS:

It is correct that the Khampepe Commission of Inquiry recommended that the DSO shall remain within its location with the NPA. However, the Commission very clearly recommended that the investigative capacity of the DSO must be made accountable to the Minister for Safety and Security. In this regard two issues need to be taken into account. Firstly the Commission recommended that the President use his powers in section 97 of the Constitution of the Republic of South Africa to transfer the powers of the Minister of Justice and Constitutional Development in respect of the DSO to the Minister for Safety and Security. This recommendation is impossible to give effect to, as there is no legal prescript that can be transferred in this fashion, as the accountability of towards the Minister of Justice and Constitutional Development is an incidental one emanating from the placement of the DSO with the NPA and the relationship in terms of law between the NPA and the Minister of Justice and Constitutional Development. Furthermore, the command structure of the DSO entails control over investigators by prosecutors which would make it impossible for the Minister for Safety and Security to effectively exercise any control or direction in terms of accountability in respect of the investigators of the DSO.

The other important issue is the issue of Ministerial responsibilities and in particular the Constitutional mandates and functions of respectively the Ministers responsible for justice, policing and intelligence. The Khampepe Commission made the following observations:
Par. 24.2
The welter of evidence before the Commission as well as the site visit to the DSO revealed that the DSO has established intelligence gathering capabilities. This goes beyond the ambit of its information gathering mandate as set out in section 7 of the NPA Act.

24.3
The Minister who exercises final responsibility over the work of the NPA is the Minister for Justice and Constitutional Development. She performs this function as a responsible political head under which the administration of the NPA Act falls. She does not however have practical, effective political oversight responsibility in respect of the law enforcement elements of the work of the DSO.

24.5
The disjunction in political accountability for the entire work of the DSO, in part, explains the discord regarding the effective political oversight and accountability for the DSO.

24.6
The CEO of the DSO is, in terms of the Act, responsible for the financial accountability of the DSO. At the same time, the Director-General: Justice is the accounting officer for the Department of Justice to which the NPA (read DSO) fall. As a result, there are technically two financial heads responsible for the financial accountability of the DSO.

24.8
The SAPS pointed out that in terms of determining priorities in a holistic fashion, the Minister of Safety and Security must have authority to determine all priorities and threats in the country. The SAPS decried the situation where some of the most important threats relating to organised crime operationally fall out of the command and control of the Minister of Safety and Security.

24.9
The SAPS argued that the arrangement did not reflect sound principles of governance. It therefore argued that the DSO was, in this respect, a law unto itself and capable of unilateral action. The DSO was even able to determine crime threats and priorities outside the ambit of the Safety and Security Minister and without the input of the latter.

24.10
This argument is, in my view, compelling. It is both untenable and anomalous that the Minister of Safety and Security who has the responsibility to address the overall policing/investigative needs and priorities of the Republic should not exercise any control over the investigative component of the DSO considering the wide and permissive mandate of the DSO relating to organised crime.

24.12
The Constitution has decidedly placed intelligence to reside with intelligence agencies that are established in terms of the Constitution.

24.13
The legislature was deliberate when it conferred “information gathering” capabilities to the DSO. This was intended to enable it to gather such information as is reasonably necessary for the purposes of investigation and prosecuting the matters with which they are authorized in terms of their statutory mandate.

24.14
The Head of the DSO admitted, in evidence, that the DSO does not have intelligence gathering mandate. I accept the concession to be one that was properly made…

24.15
Having considered the information placed before the Commission and the evidence tendered before me, I have been left with the impression that it is more than probable that the DSO has gone to establish, for itself, intelligence gathering capabilities and in fact gathers intelligence in the pursuit of its mandate. This, if correct, would be unlawful.
24.17
I am not persuaded that the arguments submitted by all the principal stakeholders to the effect that the DSO needs to be included into the intelligence structure of NICOC, cures the difficulty of it being an intelligence gathering agency. If the DSO was to be legally empowered to gather intelligence, it would have to derive its source from the Constitution. The reading of section 199(1) of the Constitution does not permit an interpretation that the DSO is such an intelligence agency contemplated in that provision.

24.20
It is both perplexing and perturbing that the DSO views its dependence on the intelligence agencies as a hindrance  as opposed to an opportunity at greater collaboration and collective effort…All organs of State such as the DSO are enjoined  to co-operate with other state organs such as the NIA and SASS in mutual trust and good faith.

24.21
Since the Minister of Intelligence would ordinarily have oversight responsibilities in respect of intelligence agencies, the information gathering activities of the DSO are not within the political authority of the aforesaid Minister. I am not satisfied that the ad hoc admission of the DSO in NICOC adequately addresses the oversight relevant to the intelligence functions of the DSO.

25.2
There is an inherent need for all law enforcement agencies to have a joint purpose in addressing all law enforcement responsibilities in the interest of the country and its people. The tensions that bedevil the relationship of the DSO and the SAPS are incompatible with the constitutional responsibility of these institutions. It is critical that these institutions answer positively to the constitutional mandate for co-operative governance required of all organs of state.

29.1
Co-ordination and co-operation between the NIA and DSO on criminal intelligence is practically non-existent. Any exchange of intelligence relevant to the investigation of crime as well as the interaction between the DSO and NIA in general is incoherent, irregular, inadequate and unsatisfactory.

29.2
NIA submits that the DSO as a relatively new institution does not have any capacity to conduct or carry intelligence activities. Although the DSO is not part of the intelligence agencies nor is it subject to the National Strategic Intelligence Act, 1994, to the extent that it may come in possession of intelligence related information, I hold the firm view that the DSO is obliged to pass on such information to the intelligence agencies or NICOC.

32.4
…The IG does not have oversight functions over the DSO’s information gathering functions nor is NICOC in a position and able as the interdepartmental intelligence co-coordinating mechanism to co-ordinate its activities thereby eliminating conflict, rivalry and unhealthy competition. DSO functions do not form part of intelligence estimate or product.

32.10
The Joint Standing Committee on Intelligence is a parliamentary oversight established in terms of the Intelligence Services Oversight Act, 40 of 1994, to exercise oversight over intelligence structures. This Committee has, over the years, been concerned over intelligence functions of the DSO and lack of oversight over their activities. They submitted that at an initial discussion with the DSO, the latter denied that it was conducting intelligence.

33.1
The national mandate for co-ordination of crime intelligence rests with the crime intelligence division of the SAPS. Thus there is a need for close co-operation between the crime intelligence division of the SAPS the remaining members of the intelligence community to ensure the necessary sharing of information and to prevent duplication of their mandates. Such co-ordination does not exist between the DSO and any of the intelligence structures.

33.2
In the light of the Constitutional provisions, the National Strategic Intelligence Act, and the mandate given to Crime Intelligence division within the SAPS, the DSO is not empowered to gather crime intelligence as intended in the National Strategic Intelligence Act.

33.3
Upon the DSO’s establishment it was supposed to make use of the existing intelligence structures, something that did not happen.

35.3
The DSO also admitted that the SAPS have been useful in a number of their operations where they rescued the DSO in some potentially embarrassing situations. The Head of the DSO’s testimony further revealed that the DSO relies on the use of the SAPS’ methods to register case dockets and their crime record centre. The public order policing unit has also been providing support to the DSO whenever it has some operations.

It is clear that the Commission’s recommendations in terms of the future placement of the DSO, would not solve the disjunction in Ministerial functions and mandates. It also would not have solved the problems with coordination, intelligence functions and oversight. By placing only the special investigators of the DSO under the oversight of the DSO, whilst prosecutors are part and parcel of their operations by means of participation as well as guidance, and operational control, would make the oversight of the DSO over the special investigators meaningless.
The Bills in a logic manner address specifically the issues mentioned above and give effect to most recommendations of the Khampepe Commission of Inquiry-

· The members of the new DPCI will be vetted.

· The issue of coordination with SAPS operations and intelligence support will be solved and regulated
· The link with the National Strategic Intelligence Coordinating Committee (NICOC) will be established through the Crime Intelligence Division of the SAPS.
Oversight will be established-

· In terms of the oversight by ICD over SAPS members.

· Oversight which is already there in respect of intelligence functions of SAPS by the Inspector-General of Intelligence, and the Joint Standing Committee for Intelligence.

· Ministerial oversight by the Minister for Safety and Security.
In conclusion, the implementation of the SAPS Amendment Bill holds the following benefits:
· The removal of fragmentation in our approach and the strengthening of cooperation between all relevant departments and institutions.

· Implementation of clear command and communication lines.

· Implementation of an intelligence driven approach that adds a pro active element. 

· Strengthening of the proven collaborative (troika) approach by adding proper crime intelligence to the approach.

· Focus on the real priorities in the broader government context.  

· Sufficient capacity to deal with complex serious economic offences.

· Enhanced capacity to deal with Public Service Corruption.

· Proper oversight of both the investigation and intelligence functions.

15.
SINGLE “POLICE” DOES NOT MEAN THERE CANNOT BE OTHER INVESTIGATING AUTHORITY.

COMMENTS:

The SAPS during argument in the Khampepe Commission Inquiry indicated that its main concern was the issue of the disjunction in Ministerial responsibilities and mandates. It was indicated in the Commission that the SAPS accept that there are other institutions dealing with the investigation of crime, dealing with the policing of a variety of issues. However, the Khampepe Commission accepted the SAPS’ arguments on the issue of Ministerial responsibilities. It should be kept in mind that the Commission recommended the special investigators to be accountable to the Minister for Safety and Security in respect of their investigative functions.

16.
BILLS IMPACTS ON ABILITY OF NPA TO EXERCISE ITS FUNCTIONS WITHOUT FEAR, FAVOUR AND PREJUDICE.

COMMENTS:

The Bills do not in any way impact on the powers an functions of the NPA. 

18.
ALL POWERS OF DPCI MUST BE PROVIDED FOR IN BILL OTHERWISE THEY WILL HAVE NONE-IT IS A STATUTORY BODY AND MEMBERS WILL NOT NECESSARILY HAVE POLICE POWERS/ PROPOSED STRUCTURE MUST BE “BRANDED”/DPCI WILL BE SOMETHING BETWEEN A PUBLIC ENTITY AND AGOVERNMENT DEPARTMENT
COMMENTS:

This input is made on the assumption that the DPCI will be a statutory body, because it is mentioned by name in the Bill. It is also stated that other units of the SAPS are not mentioned by name in the SAPS Act. This is incorrect. For example mention is made in the SAPS Act of a national public order unit, which did not make of that unit a public entity. The intention of the Bill is that the DPCI must be an integral part of the SAPS falling within the command and control structure of the SAPS and with the same accounting officer as the SAPS and the members thereof appointed by in terms of the SAPS Act. The placement of selected members into the DPCI in our view does not mean that they are divested from there powers as SAPS members. Even if that should be the case, section 39 of the SAPS Act provides that:

“(1) The services of a member may be placed at the disposal of any other department of State or any authority established by or under any law. 

(2) If a member is seconded under subsection (1), such member shall be deemed to be serving in the Service and shall retain all powers and privileges as a member, subject to such conditions as may be agreed upon by the National Commissioner and the department of State or authority concerned. 

(3) A member seconded under subsection (1) shall, in the performance of his or her functions, act in terms of the laws applicable to the department of State or authority to which he or she is seconded, subject to such conditions as may be agreed upon by the National Commissioner and the department of State or authority concerned.”
The SAPS would, however, prefer not to use section 39 and if the Bill is not clear enough that the DPCI is not a separate public entity, and not an inherent structure within the SAPS, it should be made clear. The Bill must be very clear on this also that the members of the DPCI will be SAPS members with all the rights, duties, privileges and powers of SAPS members. 
The intention of the Bill is not to create the DPCI as an independent unit outside of the SAPS, for example the unit will not have its own accounting officer as is the case with independent statutory bodies. The National Commissioner will be the accounting officer of the unit (See proposed section 16A (18)).

The intention is to make the DPCI an integral part of the SAPS falling within the command and control structure of the SAPS. But we are of the view this intention is not clearly reflected in the Bill. It is  therefore suggested that the DPCI that it be made clear that the DPCI is established as a unit within the SAPS to combat and investigate any criminal conduct or endeavour thereto, as stated in the new section 16A (1).

A member is defined in the SAPS Act as follows-

“member” means any member of the Service referred to in section 5 (2), including—

(a)
except for the purposes of any provision of this Act in respect of which the National Commissioner may otherwise prescribe, any member of the Reserve while such member is on duty in the Service;


(b)
any temporary member while employed in the Service;

(c)
any person appointed in terms of any other law to serve in the Service and in respect of whom the Minister has prescribed that he or she be deemed to be a member of the Service for the purposes of this Act; and 


(d)
any person designated under section 29 as a member;

Section 5 of the SAPS Act provides for the establishment and composition of the Service.

In terms of section 5(2), the Service shall consist of—

(a)
all persons who immediately before the commencement of this Act were members—

(i)
of a force which, by virtue of section 236 (7) (a) of the Constitution, is deemed to constitute part of the Service;



(ii)
appointed under the Rationalisation Proclamation;



(iii)
of the Reserve by virtue of section 12 (2) (k) of the 

Rationalisation Proclamation;


(b)
members appointed in terms of section 28 (2) of this Act; and

(c)
persons who become members of the Reserve under section 48 (2) of this Act. 

Section 5 (2), in our view, does not include members of the DPCI in the composition of Service. We therefore suggest that section 5 (2), should be amended to insert a new paragraph (d) as follows-

“ (d) members appointed in terms of section 16A”.

It had been mentioned in some submissions that the DPCI must be “branded”. In this regard one should guard at once again creating an elite Unit that is seen so separate from the SAPS that it causes conflict with the rest of SAPS. During the pre-public hearing briefings in Kwa Zulu Natal the question was asked whether it is necessary to issue a separate identity card to members of the DPCI. In our view this must be carefully considered, as all SAPS members are in any way issued with a SAPS identity card identifying them as SAPS members irrespective of which Unit or Component the member is attached to.

18.
EFFECTIVE COMMUNICATION OF SUCCESSES.
COMMENTS:

It was recommended that the DPCI’s successes should be effectively communicated. This is accepted.

19.
CERTAIN RANKS AND COMPONENTS REFERRED TO IN THE SAPSA BILL ARE NOT DEFINED IN STATUTE.

COMMENTS:

Although the components, rank structure and ranks are not defined in a statute (meaning an Act of Parliament), the ranks are defined in law, namely in terms of section 24(1)(k) of the South African Police Service Act, 1995, which provides that the Minister for Safety and Security may prescribe (i)
the establishment of different categories of personnel, components, ranks, designations and appointments in the Service.

20. DO NOT SUPPORT NEW DPCI. INSTEAD INVESTIGATORS OF DSO MUST BE INTEGRATED INTO EXISTING SAPS COMMERCIAL CRIME, ORGANISED CRIME AND OTHER UNITS
COMMENTS:

This would be a less complicated manner of integrating the DSO investigative capacity into the SAPS. However, it would remove the focus of giving special attention to enhancing the investigative capacity in respect of priority crimes.

21. PROVIDING FOR PARLIAMENTARY SUPERVISION IN RESPECT OF THE FUNCTIONING OF THE DPCI, BY INSTITUTING A REGISTER ON REFERRED MATTERS AND REPORTING ON IT TO PARLIAMENT

COMMENTS:

Parliament has wide powers to ensure accounting to it in terms of all line-functional activities by Cabinet Ministers and the Minister for Safety and Security will have to account for the DPCI in the same manner as accounting for the SAPS as a whole. However, the establishment of the proposed register is not supported. Firstly, the principle is adhered to in the SAPS not to publicise that a person or person is under investigation. By placing the said register in before Parliament and in the public domain, will brand the suspects involved, without being convicted and will jeopardise the investigations.

PART B
COMMENTS ON SPECIFIC PROPOSALS 

PER CLAUSE OF THE BILL

CLAUSE 1 

ESTABLISHMENT OF THE DIRECTORATE FOR PRIORITY CRIME INVESTIGATION IN SAPS

SUBMISSION THAT NEW UNIT MUST BE A STRUCTURE OUTSIDE SAPS AND UNDER MINISTER FOR SAFETY AND SECURITY/ DSO TO BE INCORPORATED AS A FOURTH BUSINESS UNIT UNDER THE MINISTER FOR SAFETY AND SECURITY. NEW STRUCTURE MUST BE A STATUTORY BODY OUTSIDE THE SAPS, UNDER MINISTER FOR SAFETY AND SECURITY
COMMENTS:

The proposal that such investigative unit must resort directly under the Minister for Safety and Security is not supported. It would remove many of the obvious advantages of having the activities of the Unit integrated and coordinated with the SAPS, as set out in Part A, paragraph 13.
CLAUSE 2

MANDATE OF DPCI

FOCUS OF DPCI MANDATE IS SERIOUS VIOLENT CRIME AND DOES NOT INCLUDE SERIOUS AND COMPLEX COMMERCIAL CRIME/DPCI MUST HAVE BROAD MANDATE, BUT CASES MUST BE SELECTED/ SCOPE AND POWERS OF MANDATE OF DPCI MUST BE CLEAR/CLAUSE 2 MANDATE MUST INCLUDE ALL PRIORITY CRIMES, WHICH MUST BE PROPERLY DEFINED WITH REFERENCE TO THOSE THAT ARE LETHAL, DAMAGING AND WHICH IMPACT IS GREATEST/ MANDATE IN BILL DOES NOT REFER SUFFICIENTLY TO ECONOMIC CRIME AND CORRUPTION/ABILITY TO SUPPLEMENT/AMEND THE MANDATE FROM TIME TO TIME

COMMENTS:

The observations on the mandate set out in the proposed amended section 16, is not clearly understood, as is evident from a number of submissions. Section 16 as it is at present already provides quite a broad mandate which is not limited to organised crime, but may include commercial crime, corruption, etc. However, any doubt that these matters are included, can be dispelled if one would actually look at the definition of “serious offence” as defined in the Regulation of Interception of Communications and Provision of Communications Related Information Act, 70 of 2002, it is clear that corruption is included. The definition, which is incorporated in section 16, through Clause 2 of the Bill,  reads as follows:

“'serious offence' means any-



(a)
offence mentioned in the Schedule; or 

(b)
offence that is allegedly being or has allegedly been or will probably be committed by a person, group of persons or syndicate- 

(i)
acting in an organised fashion which includes the planned, ongoing, continuous or repeated participation, involvement or engagement in at least two incidents of criminal or unlawful conduct that has the same or similar intents, results, accomplices, victims or methods of commission, or otherwise are related by distinguishing characteristics; 

(ii)
acting in the execution or furtherance of a common purpose or conspiracy; or 

(iii)
which could result in substantial financial gain for the person, group of persons or syndicate committing the offence, 

including any conspiracy, incitement or attempt to commit any of the above-mentioned offences”.

The Schedule referred to reads as follows:

Schedule

(Section 1)

1

High treason; 

2
any offence referred to in paragraph (a) of the definition of 'specified offence' of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004;

3

......

4

sedition; 

5
any offence which could result in the loss of a person's life or serious risk of loss of a person's life; 

6
any offence referred to in Schedule 1 to the Implementation of the Rome Statute of the International Criminal Court Act, 2002 (Act 27 of 2002); 

7
any specified offence as defined in section 1 of the National Prosecuting Authority Act; 

8
any offence referred to in Chapters 2, 3 and 4 of the Prevention of Organised Crime Act; 

9
any offence referred to in section 13 (f) of the Drugs and Drug Trafficking Act, 1992 (Act 140 of 1992); 

10
any offence relating to the dealing in or smuggling of ammunition, firearms, explosives or armament and the unlawful possession of such firearms, explosives or armament; 

11
any offence under any law relating to the illicit dealing in or possession of precious metals or precious stones; 

12
any offence contemplated in Part 1 to 4, or section 17, 20 or 21 (in so far as it relates to the aforementioned offences) of Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 2004;

13
dealing in, being in possession of or conveying endangered, scarce and protected game or plants or parts or remains thereof in contravention of any legislation; 

14
any offence the punishment wherefor may be imprisonment for life or a period of imprisonment prescribed by section 51 of the Criminal Law Amendment Act, 1997 (Act 105 of 1997), or a period of imprisonment exceeding five years without the option of a fine.

What may be a problem from a users point of view, is that the scope and mandate of section 16, cannot be determined discreetly by reading the Bill/Act. One might therefore consider consolidating the present contents of section 16 with the definition of “serious offence as inserted in section 16, in order to make it clearer and more user-friendly. During the public hearings, it was clear that the community expect the DSO and by implication the new DPCI to be able to focus on organised violent crimes such as organised house robberies, ATM bombings as well as heists. I our view all these are accommodated in section 16 as it will be amended by Clause 2. As mentioned, one might need to streamline and make section 16 more user-friendly.

In respect of the need to amend the mandate from time-to-time, it is not deemed necessary to provide for a power to supplement it, in view of the fact that the mandate is broad, but the DPCI will operate on a referral basis.

CLAUSE 3

PROPOSED SECTION 16A(1)(f)

PROPOSE A BUREAU-LIKE STRUCTURE ABLE TO DRAW ON WIDE RANGE OF SKILLS, EXPERTISE AND CAPABILITY IN CLUSTER. SECTION 16A(1)(f)SECONDMENT POWERS IN PROPOSED SECTION 16A(1)(f) SHOULD BE STRENGTHENED IN ORDER TO ENSURE SECONDMENT  OF ALL AVAILABLE RESOURCES/ MUST BE ABLE TO ATTRACT AND RETAIN SPECIAL SKILLS/MUST BE ABLE TO DRAW ON INTELLIGENCE CAPABILITIES, ALSO FROM PRIVATE SECTOR AND OTHER DEPARTMENTS
COMMENTS: 

Clause 3, in the proposed section 16A(2)(f) provides for the appointment to the DPCI of persons seconded from government Departments or institutions. Section 16A(2)(g) provides for the appointment of any “other suitable” person. This provision is in our view wide enough to accommodate the appointment of any person whose services would be required in the DPCI. In respect of attracting and retention of skills, it is a management issue which cannot be further elaborated upon in the Bill. It can be addressed through the powers provided for in the Bill, e.g., the proposed section 16A(14(a), which provides that the remuneration, allowances and other service benefits of members of the DPCI shall be determined by the Minister, in consultation with the National Commissioner and with the concurrence of the Minister of Finance.

CLAUSE 3

PROPOSED SECTION 16A(2) AND (4)

LEVEL OF HEAD OF DPCI MUST ACCOUNT DIRECTLY TO THE NATIONAL COMMISSIONER, NOT DEPUTY NATIONAL COMMISSIONER, IN OTHER WORDS THE HEAD MUST BE A DEPUTY NATIONAL COMMISSIONER/ STATUS MUCH BE UPLIFTED- BILL SHOULD PROVIDE THAT THE HEAD OF THE DPCI MUST BE ON LEVEL OF DEPUTY NATIONAL COMMISSIONER AND REPORT DIRECTLY TO NATIONAL COMMISSIONER

COMMENTS:

The position and function of a Deputy National Commissioner appears not to be understood. The Deputy National Commissioner forms part of the office of the National Commissioner and is an extension of his office. He or she could be described as a de facto National Commissioner in his or her area of responsibility. The DPCI is therefore placed in a strong position, in fact in a higher position than the present Organised Crime and Commercial Crime Units. Deputy National Commissioners, Provincial Commissioners and Divisional Commissioners are all regarded as Deputy Directors-General,. Deputy National Commissioners have been appointed to deal with certain specialised areas such as crime intelligence as well as detective services. Within the structures of the SAPS it would not make sense to appoint a Deputy National Commissioner only in charge of the DPCI, whilst the whole rest of the Detective Service with also a broader responsibility and bigger personnel complement is headed by a Divisional Commissioner.
CLAUSE 3

PROPOSED SECTION 16A(2)(e)and (3) (SELECTION) AND (6) TO (13)- VETTING)
BILL DOES NOT LAY DOWN CRITERIA FOR SELECTION OF DSO/SAPS MEMBERS TO DPCI/ SECTION 16A(5)(B) NO GUIDELINES FOR NATIONAL COMMISSIONER TO SUBJECTIVELY EVALUATE SUITABILITY OF DSO AND SAPS MEMBERS TO BE PLACED IN DPCI

COMMENTS:

The proposed section 16A (3) provides that the “proposed criteria for selection of members contemplated in subsection (2)(e) shall apply to subsection (2)(b) and (c). These criteria are that members shall be selected: “on the basis of training, expertise and experience in respect of the combating and investigation of crimes”.

The DSO Concerned Group raised the concern that the fact that members of the DSO had not completed the basic training course of the SAPS might be disqualified on that basis. Basic training is not a prerequisite and the lack thereof will not have a negative impact on the placement of DSO members. An orientation course for lateral entrants is a standard practice. Basic police training had never been a requirement for persons appointed laterally in the SAPS.
It is clearly provided in the Bill that vetting of members to be appointed to the DPCI will be performed in accordance with the National Strategic Intelligence Act. The issue of vetting is regulated in detail in respect of any person who is employed by or is an applicant to an organ of state. Intelligence Structures, including the SAPS, in the National Strategic Intelligence Act, 1994, in section 2A. Section 2A sets out the powers in respect of security screening investigations, which agencies are involved in the screening process (SAPS is responsible for its own counter-intelligence functions and would therefore primarily perform security screening of its members. The National Strategic Intelligence Act, 1994, however, provides in section 2A(2) that the National Intelligence Agency (NIA) may on request of SAPS assist with such screenings. Section 2A further sets out the information which may be accessed to deal with security screenings as well as the remedies if a person is negatively affected by the result of a security screening. The full text of the provision is attached for information.

In terms of the Minimum Information Security Standards, approved by Cabinet in respect of information security in the Republic, the Head of a Department has the responsibility to ensure compliance with the MISS. The powers of the National Commissioner in the Bill in this regard is therefore not extraordinary.

CLAUSE 3

PROPOSED SECTION 16A(2)

PROPOSED SECTION 16A(2) ALL REFERENCES TO SELECTED MEMBERS OBJECTED TO. PROVISION ALLOWING FOR DISCRETIONARY APPOINTMENT TO THE UNIT CANNOT BE APPLIED TO EMPLOYEES WHO CURRENTLY HOLD A POSITION IN DSO. THIS WILL LEAD TO REDUNDANCY
COMMENTS:

This Clause must be read with Clause 4(2) which provides that as from the fixed date—

 (b) subject to subsection (7), any person, other than prosecutors, who immediately before the fixed date held the office of special investigator, becomes a member of the South African Police Service and must be transferred to the South African Police Service in accordance with the Labour Relations Act,1995 (Act No. 66 of 1995);

In other words, all the special investigators of the DSO will be transferred to the SAPS from the specified date, but some will be selected to the DPCI and others will be deployed elsewhere in the SAPS, such as in the Crime Intelligence Division or Commercial Crime Component. In order to provide for the transfer of other personnel who are not special investigators (eg analysts, close protectors, evidence custodians, etc, it is proposed that the provision be amended to read:

(b) subject to subsection (7), any person, other than prosecutors, who immediately before the fixed date held the office of special investigator, or who formed part of the personnel of the personnel of the Directorate for Special Operations and rendered functional support services to the investigators, becomes a member of the South African Police Service and must be transferred to the South African Police Service in accordance with the Labour Relations Act,1995 (Act No. 66 of 1995);
CLAUSE 3 and CLAUSE 4

PROPOSED SECTION 16A(4) AND PROPOSED SECTION 16B(15)
DISPARATE AS TO ASSIGNED CASES BY NATIONAL COMMISSIONER AND DISCRETION OF THE HEAD OF THE DPCI

COMMENTS:

The intention is that the DPCI shall investigate designated cases. This intention could be more clearly reflected by providing in the proposed section 16B(1)(a):

16B. (1) (a) Subject to section 16(4), the Head of the Directorate for Priority Crime Investigation may, if he or she has reason to suspect that an offence under section 16(2) assigned by the National Commissioner to the Directorate of Priority Crime Investigation, in terms of section 16A(15), has been or is being committed, or that an attempt has been or is being made to commit such an offence, conduct an investigation or a preparatory investigation contemplated in subsection (11) on the matter in question.

CLAUSE 3
PROPOSED SECTION 16A(13)

NOT IN FAVOUR THEREOF THAT THE NATIONAL COMMISSIONER MAY PROVISIONALLY ALLOW MEMBERS TO FUNCTION WITHOUT A SECURITY CLEARANCE
COMMENTS:

This provision is in accordance with the accountability of the National Commissioner and his responsibilities in respect of security screening. In practice, the Crime Intelligence Division can provide a temporary clearance, whilst the applicant is waiting to be subjected to a polygraph test. The National Commissioner may upon information available from the field investigation decide that the person could be allowed to function in the meantime with a temporary clearance. This provision is necessary in order to avoid an unnecessary delay in the operation of the new Directorate, without doing away in any way with the requirement of security screening.

CLAUSE 3

PROPOSED SECTION 16A(15)

PROPOSED SECTION 16A(15) AND 16B(1)(c) MUST BE REJECTED AS IT PLACES THE NATIONAL COMMISSIONER ABOVE THE LAW, MAKE HIM IMMUNE TO INVESTIGATION- MAY LEAD TO MANIPULATION OF POLITICIANS/ THE DIRECTOR OF PUBLIC PROSECUTIONS MUST HAVE AUTHORITY TO DECIDE WHICH CASES FALL IN MANDATE OF DPCI

COMMENTS:

The proposed section 16A(15) provides that the DPCI must investigate all matters referred to it for investigation by the National Commissioner, whilst the proposed section 16B(1)(c) provides that the Head of the DPCI must notify the National Commissioner of any matter emanating from evidence form an inquiry in terms of the proposed section 16B, which is not investigated by the DPCI. The National Commissioner has the authority in terms of section 16 to determine that a case may/should be investigated on a national level. However, it does not create a single channel for reporting cases and initiating investigations in respect of the SAPS. Cases are reported at police stations and any attempt by the National Commissioner to unduly stop an investigation into whoever might constitute the offence of defeating the ends of justice. Furthermore the National Commissioner has no powers to “stop” an investigation and has no powers to decide in respect of the institution or not of any prosecution.  The rationale for the proposal that the NPA must decide on which cases need to be investigated on national level, and more particular by the DPCI, is not clear at all, as the NPA’s mandate relates to prosecutions and not to investigations. The National Commissioner is in the best position, in view of his/her command and control of the SAPS as a whole to decide on this. The National Commissioner is not placed in any more powerful position in respect of “channeling matters to national level”, than he/she  is at present. His/her position vis-a–vis the provincial commissioner is in essence also not changed. Turf wars on whether an investigation must be done on National or Provincial level have not occurred in SAPS.
CLAUSE 3 

PROPOSED SECTION 16A(16)

PROPOSE A MINISTERIAL COORDINATING COMMITTEE TO DEFINE PARAMETERS, COOPERATION/MCC TO EXERCISE OVERSIGHT OVER INVESTIGATIONS AND DAY-TO-DAY BUSINESS/ESTABLISHMENT OF A “BOARD” TO OVERSEE THE FUNCTIONING OF THE DPCI/ THE INVOLVEMENT ON A STRATEGY AND COORDINATING LEVEL IN THE CLUSTER/ STATUTORY BODY MUST BE INCORPORATED IN DPCI WHICH INVOLVES SAPS, NIA, SASS, NPA, DEPT OF JUSTICE, SANDF, NATIONAL TREASURY, SARS, STATS SA, AND OTHER ENTITIES
COMMENTS:

The need for the establishment of a Ministerial Coordinating Committee in respect of the DSO is appreciated in view of its placement with the NPA and the relationship between the NPA and the Minister of Justice. The SAPS is in this regard in totally a different situation. The Minister for Safety and Security who is accountable to Parliament for the functioning of the SAPS, is a member of Cabinet and together with the National Commissioner is part and parcel of the Cluster system of Government and participates in the various Cluster Committees, such as the Justice Crime Prevention and Security (JCPS) Cluster, the International Relations, Peace and Security (IRPS) Cluster, the National Security Council (NSC) on Directors-General and Ministerial level. The South African Police Service is represented in NICOC, and there are various operational coordination committees within the Cluster to ensure operational coordination as well as policy guidance in respect of the interface and cooperation between the relevant Departments, inclusive of the intelligence departments. Examples are the JOINTS Committee and the Border Control Coordinating Committee within the JCPS Cluster.  The SAPS has excellent working and operational relationships with the Intelligence Structures as well as with SARS and the Financial Intelligence Centre. The SAPS is also represented on the Money-Laundering Advisory Council, established by the Financial Intelligence Centre Act. 
By placing the DPCI within the SAPS many of the coordination problems experienced by the DSO will be addressed without the need for a Ministerial Coordinating Committee or Forum. The proposal in the Bill to establish a broader Forum is made to enhance cooperation in a less formal manner and not only between Government Ministers.

However, one should caution not to unnecessarily duplicate Governmental structures which would not effectively contribute to the management of the DPCI. Within the present system of Government Administration and with the placement of the DPCI within the SAPS the need even for the proposed Forum is questionable.

The establishment of a statutory body separate from the SAPS would revive all the issues about intelligence mandates, powers, etc.

CLAUSE 3

PROPOSED SECTION16B

BY PROVIDING THAT NO INCRIMINATING QUESTIONS MUST BE ANSWERED SECTION 16B WILL BE WORTHLESS/IT DOES NOT MAKE/ DO NOT KNOW WHY PREPARATORY INVESTIGATION IS PROVIDED FOR/THE PROVISIONS OF PREPARATORY INVESTIGATION CANNOT APPLY TO CRIME INTELLIGENCE GATHERING BY SAPS OFFICIALS/ OBJECT TO SECTION 28 OF NPA POWERS GIVEN TO HEAD OF DPCI/CRIME INTELLIGENCE- A SUMMONS UNDER SECTION 28(6) BOILS DOWN TO A DECISION NOT TO PROSECUTE WHICH ONLY A PROSECUTOR CAN TAKE/PROPOSED SECTION 16B- POWERS GIVEN TO HEAD OF DPCI MUST BE SUPERVISED BY PROSECUTOR

COMMENTS:

Judge Khampepe in her report made the following observations:

Paragraph 39.1


…I am of the firm view that the DSO’s responsibilities under the law are congruent with that of the Commercial Organised Crime Unit of the SAPS and that such units, in general, should also be respected and that they should be furnished with the same equipment and resources as well as the same legal powers in order to emulate the same successes as the DSO.

Ever since the Office for Serious Economic Offences was transformed into the Investigating Directorate for Serious Economic Offences which became part of the DSO, and especially with the establishment of the Serious Economic Offences Unit of the SAPS investigators have expressed the need to have powers similar to that of the DSO as are contained in section 28 of the National Prosecuting Authority Act, 1998. A request was indeed made years ago to the Minister of Justice and Constitutional Development to amend the National Prosecuting Authority Act, 1998, to that effect. It was mentioned in the letter that the provisions of section 22 of both the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004, and the Combating of Corrupt Activities Act, 2004, included “police official” where reference is made to to a special investigator. No reply was ever received on the letter. The matter was brought to the attention of the Khampepe Commission of Inquiry in the SAPS submissions to the Inquiry and the abovementioned observation of the Judge is probably as a direct result of the SAPS’ submission. The issue will now be compounded, in view of the fact that the empowering provision in the NPA Act, for the President to establish Investigating Directorates is retained. In other words, despite the principled decision that the special investigators of the DSO will be placed in the DPCI, the President is allowed, in terms of the NPA Amendment Bill to afresh establish two investigating Directorates. For that purpose sections 28 and 29 of the NPA Act are kept intact. However, by deleting all references to special  investigators in the NPA Act, section s 22 of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004 and the Combating of Corrupt Activities Act, 2004, becomes meaningless and of no use in respect of SAPS members. At the very least the SAPS should retain those powers and this should be made clear in the NPA Amendment Bill. Furthermore those powers should at the very least be extended to the investigation of all section 16 offences, as amended by the Bill. 

The provisions in the proposed section 16B in Clause 34 of the Bill differs from the section 28 of the NPA Act, in the sense that in terms of the Bill no incriminating questions need to be answered. The input that the “immunity granted in the proposed section 16B(7)(b) should be deleted.  The provision reads as follows:

“(b)
 No evidence regarding any questions and answers contemplated in paragraph (a) shall be admissible in any criminal proceedings, except in criminal proceedings where the person concerned stands trial on a charge contemplated in subsection (9)(b) or (c), or in section 319(3) of the Criminal Procedure Act, 1955 (Act No. 56 of 1955).”

This proposal is supported and consequently it is recommended that this paragraph be deleted from the Bill. If the above paragraph is deleted the objection that the exercise of the power by the Head of the DPCI or his delegate might infringe on a prosecutors function as to decide on prosecution, will fall away.

In respect of providing the same powers for Crime Intelligence, the SAPS do not object to deleting the reference to the Head of the Crime Intelligence Division.

It should be kept in mind that the interview or questioning of a suspect is an inherent policing function, which takes place on a daily basis.

However, it must be exercised by taking into account the Constitutional right to silence. A comprehensive study of the South African Law Reform Commission is relevant in this regard. (South African Law Commission Project 73 Fifth Interim Report on Simplification of Criminal Procedure “A More Inquisitorial Approach to Criminal Procedure – Police Questioning, Defence Disclosure, The Role of Judicial Officers and Judicial Management of Trials. This report was finalized and handed to the then Minister of Justice and Constitutional Development, Minister PM Maduna, in August 2002.

The SA Law Reform Commission, through a study of the South African law, as well as a comparative legal study of a number of jurisdictions, made various recommendations on improving the criminal justice system.  The NPA supported in its submissions to the Law Commission the following:
6.131 In the light of the above, the National Director of Public Prosecutions recommends that legislation regarding pre-trial disclosure referred to above be introduced. It is also recommends that compulsory defence disclosure should be considered and proposed together with comprehensive provisions dealing with compulsory pre-trial disclosure by the prosecution.

 Within the broader context of the Criminal Justice Review, it is recommended that the issue of interviewing by police, as well as pre-trial disclosure should receive urgent attention in order to address and update many of the issues mentioned in the above report of the South African Law Reform Commission.

CLAUSE 3

PROPOSED SECTION 16B(6)
PROPOSED SECTION 16B(6)- REFERENCE TO “PRESCRIBED” FORM OF SUMMONS AND SERVED IN “PRESCRIBED MANNER”- WHERE AND HOW WILL IT BE PRESCRIBED
COMMENTS:

The proposed section 16B(6) provides that:

“(6) A summons referred to in subsection (5) shall—

(a) 
be in the prescribed form;

(b)
 contain particulars of the matter in connection with which the person concerned is required to appear before the Head of the Directorate for Priority Crime Investigation;

(c)
 be signed by the Head of the Directorate for Priority Crime

Investigation or a person authorised by him or her; and

(d) be served in the prescribed manner.”

 The question had been raised on where and how these matters will be prescribed. In terms of the South African Police Service Act, 1995, ‘prescribe' means prescribe by regulation; and  'regulation' means a regulation made under this Act. Section 24 of the Act is the empowering provision  which mandates the Minister to make Regulations in terms of the Act.  Section 24(1)(ff) of the Act provides that the Minister may make regulations in respect of ‘all matters which may or shall be prescribed in accordance with this Act’.

The ‘forms’ and “manner” referred to above may therefore be prescribed in terms of section 24 of the South African Police Service Act, 1995.

CLAUSE 3

PROPOSED SECTION 16B(7)(a)

WORDS “IN MAGISTRATES’ COURT ARE SUPERFLUOUS.

COMMENTS:

It could be retained or deleted. (Indication required from State Law Advisers).
CLAUSE 3

PROPOSED SECTION 16B(9)

THERE IS NO SENTENCING PROVISION IN RESPECT OF THE OFFENCES CREATED IN THE PROPOSED SECTION 16B(9)

COMMENTS:

The proposed Section 16B(9) provides that a person failing to appear before the Head of the DPCI when summonsed to do so, or remain in attendance until excused, or fails to produce a book, document or other object in his or her possession or under his or her control, fails to be sworn in or make an affirmation, or Fails to answer fully and to the best of his or her ability any lawfully put question, or gives false evidence, knowing it to be false, commits an offence. It is stated that there is no penalty provided for in the Bill for such offenses. It I agreed that it is an omission, and it is proposed that the following be inserted on page 6 of the Bill, in line 12, after “offence”:
“and shall upon conviction be liable to a fine or to imprisonment for a period not exceeding 15 years, or to both such fine and such imprisonment”.

CLAUSE 4
BILL DOES NOT DEAL WITH THE POSITION OF DSO INVESTIGATORS WHO REFUSE TO BE TRANSFERRED TO THE SAPS
COMMENTS:
It is correct that the SAPS Amendment Bill does not provide for that. However, such members will remain within the employ of the NPA and if anything additional needs to be legislated it would need to be in the NPA Amendment Bill. 

There is in our view ample provision in the Labour Relations Act, 1995 (Act No. 66 of 1995), to deal with any restructuring of Government. It is therefore not regarded necessary to further legislate in this regard.

CLAUSE 4(2)(b) AND 4(5)

INTEGRATION SHOULD NOT NEGATIVELY AFFECT CONDITIONS OF SERVICE OF THE DSO-THERE MUST BE A PROCESS TO ADDRESS CHALLENGES EMANATING FROM INTEGRATION/ UNIQUE POSITION OF DSO IGNORED- CAREER PATHS AND SALARIES/ THERE MUST BE PARITY BETWEEN SAPS MEMBERS AND DSO MEMBERS/ REDEPLOYED DSO MEMBERS SHOULD RETAIN THEIR SERVICE CONDITIONS, SALARIES/ TO AVOID LEGAL CHALLENGES ALL STAFF EMPLOYED MUST ENJOY SAME CONDITIONS OF SERVICE/ NEW STRUCTURE MUST BE ABLE TO ATTRACT AND RETAIN SKILLS

COMMENTS:

The SAPS Amendment Bill very specifically provides in Clause 4(5) that:

“The remuneration and other terms and conditions of the special investigators transferred in terms of subsection (2)(b) may not be less favourable than the remuneration  and terms and conditions of service applicable to special investigators, immediately before their transfer and such investigators remain  entitled to all their rights, benefits, including pension benefits and privileges to which they were entitled to immediately before the transfer.”. 
The Bill also states in Clause 4(2)(b) that the transfer of DSO special investigators shall be in accordance with the Labour Relations Act, 1962 (Act No. 58 of 1962).

In respect of attracting and retaining special skills, Clause 3 in the proposed section 16A(14(a) Provides that the remuneration, allowances and other service benefits of the members of the DPCI shall be determined by the Minister, in consultation with the National Commissioner and with the concurrence of the Minister of Finance. All other conditions of service are in terms of the proposed section 16A(14(b) prescribed  in terms of section 24 of the SAPS Act.
CLAUSE 4(8)

BILL WILL PROTECT CORRUPT GOVERNMENT OFFICIALS AND POLITICIANS/DISTRUST OF SAPS AS RESULT OF HUGE LEVEL OF CORRUPTION IN SAPS/CLOSURE OF ANTI-CORRUPTION UNITS IN SAPS/DSO IS INDEPENDENT. SUCH INDEPENDENCE IS REQUIRED TO COMBAT CORRUPTION (WHO WILL WATCH THE WATCHERS?). THE PROPOSED UNIT (DPCI) WILL BE UNDER MORE DIRECT POLITICAL CONTROL AND WEAKEN POTENTIAL TO INVESTIGATE CORRUPTION.  BY GIVING SAPS TOTAL AUTHORITY OVER SAFETY AND SECURITY MEANS NO ONE POLICES THE POLICE/ ALSO- THE ROLE OF THE ICD MUST BE EXPANDED. IT MUST INVESTIGATE ALL POLICE CORRUPTION AND REPORT TO PARLIAMENT/ OVERSIGHT WILL BE ENHANCED WITH ICD OVERSIGHT OVER DSO INVESTIGATORS/ ICD REVIEW WILL BE BENEFICIAL/NEW STRUCTURE MUST HAVE INDEPENDENCE FROM OTHER PARTS OF LAW ENFORCEMENT
COMMENTS:

In respect of the allegation that the Bill is intended to protect corrupt officials and politicians, it should be mentioned that the Bill very specifically provides that: “This section does not affect the validity of any investigation or prosecution conducted or pending by the Directorate of Special Operations on or before the fixed date.”. 
Some submissions made were to the effect that the removal of the DSO will not necessarily lead to increased corruption. The issue of the closure of specialized units in the SAPS was referred to in many submissions, especially the closure of the Anti-Corruption Units. It is true that the DSO also investigate corruption, but its capacity in this regard is limited and it cannot nearly be said that the DSO is addressing all corruption. The SAPS has changed its focus, because most corruption especially within Government Departments take place within the Organised Crime context. The capacity of the Corruption Units were therefore largely placed within Organised Crime. Corruption is an inherent element of Organised Crime and is addressed within broader Organised Crime Investigations. Other individual corruption cases are investigated at station level and through the Commercial Crime Component. Most of the internal anti-corruption unit capacity of the Police is still in existence within the Organised Crime Units of the SAPS. Although their primary focus is the involvement of the Police in organised crime, individual cases, so called ‘single facet’ cases, are also investigated, specifically where surveillance and entrapment are used as an investigative tools. In addition to this, ‘minor’ cases of corruption are investigated by the Detective Service at police stations. Successes in this regard are reflected in the media on a regular basis.
It is notable that section 34 of the Prevention of Corruption Act, 2004, places an obligation to report suspected corruption to the South African Police Service.

The allegations about huge general police corruption are general statements made without any substantiating facts.

The argument that improved political oversight will lead to a diminished ability to address corruption is not acceptable. With increase oversight a Government Minister is made more accountable for the actions of the new Directorate. Even during the Ginwala Enquiry there were huge debates about the independence of the NPA and to what extent the Minister of Justice and Constitutional Development could expect reports and accountability from the NPA. By placing the accountability for the investigations with the Minister for Safety and Security accountability is centralized with the Minister who is in any event accountable in respect of the combating of crime in general in terms of the Constitution. 

The statement that no-one polices the police is even more applicable to the DSO. The issue about accountability of the to be established DPCI is not spelt out in the Bill, in particular, because of the fact that the Directorate will become part and parcel of the SAPS, with all the oversight mechanisms provided for in terms of the Constitution and national legislation:

The South African Police Service is subject to all other general oversight institutions, such as the Public Protector, Human Rights Commission and Auditor General. In addition there is a Civilian Secretariat responsible directly to the Minister for Safety and Security. The Crime Intelligence Division is one of the Intelligence Structures of the Republic, as provided for in the Constitution as well as in the National Strategic Intelligence Act, 1994. As such, it is accountable to the National Strategic Intelligence Committee (NICOC) in respect of strategic intelligence, and covertly collecting departmental intelligence outside the Republic. It is provide with a specific mandate to collect, analyse and use crime intelligence, it is provided a specific mandate to request intelligence assistance from NIA and SASS, NIA and SASS are obliged to hand over crime intelligence to the SAPS for investigation, the activities of Crime Intelligence is coordinated between all the other intelligence structures of the Republic, through NICOC. In addition, the South African Police Service Crime Intelligence activities are subject tot the oversight of the Inspector-General of Intelligence and the Joint Standing Committee on Intelligence. The above are all matters in respect of which the DSO had been found wanting by the Khampepe Commission.

By placing the Directorate in the SAPS, the Minister for Safety and Security becomes accountable to Parliament for the Directorate and the “disjunction in Ministerial accountability” both in respect of intelligence and investigative issues is rectified. Section 16 of the South African Police Service Act, 1995, does provide a mechanism to determine which cases must be investigated on national level. It, however, also acknowledges the obligation of the Provincial Commissioner to investigate crime in his or her Province. Any attempt by a National Commissioner to influence or “hijack” a case in which he or she might be the subject of investigation might in itself constitute the crime of defeating the ends of justice. Corruption is but one of the crimes entrusted to the SAPS or investigation.

Some submissions indicated that the provisions of the Bill will encroach on the powers of the Provincial Commissioner vis-à-vis the powers of the National Commissioner. Section 16 of the SAPS Act in its present form, however, provides that: 

“(3) In the event of a dispute between the National and Provincial Commissioner regarding the question whether criminal conduct or endeavour thereto should be regarded as organised crime, crime which requires national prevention or investigation or crime which requires specialised skills in the investigation and prevention thereof, the determination by the National Commissioner shall prevail.”.

The Khampepe Commission specifically recommended that the investigators of the DSO must be made subject to the oversight of the Independent Complaints Directorate. By relocating them in the SAPS such members will automatically be so subjected.

OBJECT MEMORANDUM (PARAGRAPH 3) (BODIES CONSULTED)

ALLEGED “LACK OF CONSULTATION WITH DSO/NPA”/ NPA NOT ALLOWED TO TAKE ISSUES FOR CONSULTATION TO THE MANAGEMENT AND PERSONNEL”

Both the NPA and the Concerned Group of the DSO stated that insufficient consultation took place on drafting the Bill.

COMMENTS:

The Director-General: Department of Justice and Constitutional Development chaired consultative meetings held on the South African Police Service Amendment Bill, 2008. Four consultative meetings were convened namely for 17 March 2008; 20 March 2008, held, on 25 March 2008 and 28 March 2008. At the meeting of 20 March 2008, the representatives of the NPA/DSO did not attend, because they were under the impression that the DG: Justice was in Cape Town. All the meetings were held at the Union Buildings and the following persons were involved:

The Acting National Director of Public Prosecutions, Advocate Mpshe, Mr. Ngidi of the DSO, Mr Willie Hofmeyer of the NPA’s Office, Advocate Jacqui Fick of the DSO, the Acting National Commissioner of the South African Police Service, DNC TC Williams, Divisional Commissioner Detective Service, Ray Lalla, Mr. L. Jafta of the Presidency, the Director-General: Justice and Constitutional Development: M. Simelane and Assistant Commissioner PC Jacobs, Legal Services, SAPS. Not all officials attended the above meetings depending on who was available at particular time. The respective offices were however represented at the respective meetings, except for the meeting of 20 March 2008, which could not proceed in view of the absence of the representatives of the NPA/DSO. After the meeting of the 25th March 2008, the officials were requested to report progress to the Inter-Ministerial Security Committee (IMSC). All relevant officials attended the meeting and different proposals including those of the NPA were submitted and discussed.

It is correct that the draft Bills consulted with the NPA were classified, as is the normal practice before Bills are submitted to Cabinet. Even so the issues discussed ended in the Mail and Guardian, whilst consultations were still ongoing.
OBJECT MEMORANDUM (PARAGRAPH 3)

(CONSULTATION)

TRUNCATED TIME PERIODS ALLOWED FOR COMMITTEES TO CONSIDER SUBMISSIONS AND FOR INTERESTED PARTIES TO MAKE VERBAL SUBMISSIONS VITIATE LAWFULNESS OF LEGISLATIVE PROCESS

COMMENTS:

This issue might be best answered by the Committees themselves. From a legal point of view, the Bills are regarded as section 75 (of the Constitution of the Republic of South Africa, 1996) Bills and as such need not be taken to the Provinces for consultation.  The Joint Committees of Justice and Constitutional Development, Safety and Security and the Select Committee on Justice and Security Affairs, however, saw it fit to visit all provinces for extensive public hearings, a step which was lauded by all and sundry. In some provinces, on their request pre-public hearings briefings were also held, in particular in Kwa Zulu Natal and Mpumalanga. The Committees provided more than ample opportunity for pubic hearings and participation as well as deliberations.

OBJECT MEMORANDUM (PARAGRAPH 4) 

FINANCIAL IMPLICATIONS FOR THE STATE

THERE IS INADEQUATE ANALYSIS OF FINANCIAL IMPLICATIONS OF THE BILL/ BILL DOES NOT TAKE INTO ACCOUNT THE PROSECUTION PART OF THE BUDGET OF THE DSO WHERE IT REFERS TO TRANSFER OF BUDGET/ NEW STRUCTURE MUST HAVE ADEQUATE FINANCIAL RESOURCING

COMMENTS:

As Stated in the Object Memorandum of the Bill, it is not possible at this stage to determine exactly the financial implications of the Bill. However, it is in effect not really a new service that must be delivered by the DPCI. If regard is had to the salary levels of the DSO and that of SAPS members the difference is not so huge is perceived. Reaching parity between SAPS members and special investigators of the DSO selected to the DPCI should not such a huge financial implication. The DSO is a rather small organization- some single police stations have more personnel. There is an existing budget for the services rendered by both the SAPS and the DSO. The Steering Committee to be established and the Joint Audit Teams must ensure that existing budgets, contracts, buildings, personnel, etc are managed in the most cost-effective manner as possible. 

OBJECT MEMORANDUM PARAGRAPH 4

(FINANCIAL IMPLICATIONS FOR THE STATE

PARITY OF SAPS MEMBERS WITHIN DPCI WITH DSO MEMBERS WILL CREATE DISSENSION WITH OTHER SAPS MEMBERS
COMMENTS:

It is clear that the disparity between the DSO investigators and the relevant SAPS members are not so huge as perceived. Furthermore, there are mechanisms available to develop remuneration parity. These mechanisms range from temporary arrangements such as scarce skills allowances to more permanent solutions such as Occupational Specific Dispensations (OSD’s).
OBJECT MEMORANDUM PARAGRAPH 4

FINANCIAL IMPLICATIONS FOR THE STATE

ESTABLISHMENT OF UNIT WILL BE A WASTE OF RESOURCES AND TIME

COMMENTS:

The envisaged improvement of coordination  and integration of effort between the SAPS, intelligence and other stakeholders will improve service delivery and ensure a better functioning of investigation of priority crimes in the Criminal Justice System. The aim of the Bill is to improve cooperation and cooperation and to improve the broader organized crime combating capability of Government. As such is one of the ways in which the Criminal Justice System can be improved and in that sense the costs of establishing the Directorate should be viewed as an investment rather than a pure expenditure.

OBSERVATIONS BY THE SAPS ON THE NATIONAL PROSECUTING AUTHORITY AMENDMENT BILL
PROPOSED AMENDMENTS TO SECTION 7(1)(A) OF THE 
NPA ACT
· Questions were posed in the public hearings on the rationale for retaining the powers in the National Prosecuting Authority Act, 1998, for the President to establish Investigating Directorates. The DSO was preceded by the establishment of such Directorates, and if the principle is accepted that the Investigators of the DSO at the NPA shall be placed within the SAPS, it is not understood why the power to establish new Investigating Directorates is retained in the NPA Act. 

· Without any consequential amendments to the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004 (section 22), and the Prevention and Combating of Corrupt Activities Act, 2004, members of the SAPS would be excluded form the use of section 28 of the NPA Act (both sections 22 provides that: “a 'special investigator' shall be construed as to include a police official”.  The NPA Amendment Bill retains sections 28 and 29, but deletes all references to “special investigator. There should therefore be some provision in the NPA Bill to indicate that a SAPS official may be designated to assist in the case of the use of sections 28 and 29 of the NPA Act in respect of terrorism and corruption investigations.
Annexure
EXTRACT FROM NATIONAL STRATEGIC INTELLIGENCE ACT, 1994 (ACT NO. 39 OF 1994).

2A
Security screening investigations


(1) The relevant members of the National Intelligence Structures may conduct a security screening investigation in the prescribed manner to determine the security competence of a person if such a person-



(a)
is employed by or is an applicant to an organ of state; or



(b)
is rendering a service or has given notice of intention to render a service to an organ of state, which service may-




(i)
give him or her access to classified information and intelligence in the possession of the organ of state; or




(ii)
give him or her access to areas designated national key points in terms of the National Key Points Act, 1980 (Act 102 of 1980).

(2) The Agency shall be responsible for security screening of persons contemplated in subsection (1) and, on request of the South African Police Service, the Service or the National Defence Force, persons employed by, applicants to or persons rendering a service to the South African Police Service, the Service or the Department of Defence. 


(3) Notwithstanding the provisions of subsection (2), the Agency may request the assistance of the South African Police Service or the National Defence Force in the performance of the function contemplated in subsection (2).


(4) (a) In performing the security screening investigation contemplated in subsection (1), the relevant members of the National Intelligence Structures may use a polygraph to determine the reliability of information gathered during the investigation.


(b) For the purpose of this section, 'polygraph' means an instrument used to ascertain, confirm or examine in a scientific manner the truthfulness of a statement made by a person.


(5) The relevant members of the National Intelligence Structures may, in the prescribed manner, gather information relating to-



(a)
criminal records;



(b)
financial records;



(c)
personal information; or



(d)
any other information which is relevant to determine the security clearance of a person:

Provided that where the gathering of information contemplated in paragraphs (c) and (d) requires the interception and monitoring of the communication of such a person, the relevant members shall perform this function in accordance with the Regulation of Interception of Communications and Provision of Communication-related Information Act, 2002 (Act 70 of 2002).


(6) The head of the relevant National Intelligence Structure may, after evaluating the information gathered during the security screening investigation, issue, degrade, withdraw or refuse to grant a security clearance.


(7) The head of the relevant National Intelligence Structure may establish a security screening Advisory Board comprising of members or employees of the relevant National Intelligence Structure to assist him or her in the determination of the security competency of a person.


(8) (a) A person whose security clearance has been refused, withdrawn or degraded may in the prescribed manner appeal to the Minister responsible for the relevant National Intelligence Structure.


(b) Such appeal shall-


(i)
be lodged within 60 days from the date on which the decision was made known by the head of the relevant National Intelligence Structure or such later date as the Minister permits; and


(ii)
set out the grounds for the appeal.


(c) After considering the grounds of appeal and the head of the relevant National Intelligence Structure's reasons for the decision, the Minister responsible for the relevant National Intelligence Structure shall as soon as practicable-


(i)
confirm, set aside or vary the decision; or


(ii)
substitute any other decision for the decision of the relevant National Intelligence Structure.


(8A) The Minister responsible for the relevant National Intelligence Structure may establish a panel of appeal to assist him or her in the consideration of an appeal lodged in terms of this Act.


(9) The Director-General of the Agency may in the prescribed manner issue functional directives on-



(a)
usage and application of polygraph;



(b)
criteria for determining security competence; and



(c)
levels of security clearance.


(10) The directives contemplated in subsection (9) shall- 



(a)
be issued with the approval of the Minister, who shall act in consultation with the Minister of Safety and Security and the Minister of Defence; and



(b)
notwithstanding any other law, apply to all the relevant National Intelligence Structures.
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Scorpions' boss plays down success 
By Sibusiso Ngalwa 

Scorpions boss Advocate Leonard McCarthy bizarrely sought to underplay his controversial unit's image as the country's top crime-busters when he met MPs at Parliament on Tuesday. 

McCarthy said that perception that the Scorpions were a mighty crime fighting unit, better than the police, was both "dangerous" and "misleading".

He told the Justice portfolio committee that the 85 percent success rate attributed to the elite unit was inflated. The fact that the Directorate of Special Operations (DSO) - the Scorpions' official name - could use people from five different disciplines to investigate and prosecute a case from start to end increased their chances of success, said McCarthy.

"That indicator (85 percent) is really taken much too far in the public domain. It is not really a success indicator if you look at it in isolation because the DSO has the ability to select its cases. I must also add that probably 25 percent of our cases are cases that are disposed off through plea bargaining."
'It is not really a success indicator'
He said the 85 percent success rate - "while it's good on the face of it" - had to be taken in context.

ANC MP Imam Gasant Solomons had asked McCarthy what had informed the perception that the DSO was better than the police.

McCarthy said that the SAPS remained the main law enforcement agency and the DSO accepted that.

"They are the lead agency and so is the prosecuting authority working in conjunction with them. The DSO was an adjunct to come in at a niche level to deal with organised crime. I think it's a very dangerous perception, in fact it's completely untrue by the way. 

"We are probably 60 percent as effective as we should be, in addition I think 30 percent of our performance is inflated because of public perception. We have a little bit of flexibility to say that this case does not fall within our mandate or this case is too low on the food chain," said McCarthy.



'I think 30 percent of our performance is inflated'
The Scorpions have been under heavy criticism - from politicians and the SAPS - for their perceived high and mighty conduct in pursuing criminal matters. 

The government has announced its plans to incorporate the crime fighting unit into the police - to form a powerful organised crime fighting unit. 

Opposition parties and those opposed to the move have used the Scorpions' 85 percent success rate - compared to the poor performance by the police - to argue for the DSO's retention. 

Even President Thabo Mbeki has sought to dispel the perception, arguing two weeks ago that the police remained the "pre-eminent and unequalled formation in our country that confronts crime daily, including organised crime".

This article was originally published on page 5 of The Pretoria News on February 27, 2008


