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INPUT FOR CONSUMER PROTECTION BILL (CPB) 

1)CALL FOR REINSTATEMENT OF GMO LABELLING CLAUSE 29 (1)(a) and

2)CALL FOR INCLUSION OF GENETICALLY MODIFIED ORGANISMS IN SECTION 61(1) under Liability for damage caused, because under current law, liability rests with the end-user which is NOT acceptable.

SAFeAGE is an NGO running a campaign to have GM foods labeled. We are mandated to lobby government for the reinstatement of the above clause on behalf 33,729,50 consumers.

Firstly we would like to thank you for inviting public comment but perhaps next time we could be given a longer period of notice.  

The Consumer Protection Bill was formulated from all other legislation in South Africa that is relevant to consumers. In the initial draft, this included the labelling and liability for genetically modified foods. (Clause 29(1)(a) which read: Disclosure of environmental facts affecting goods: (1) In addition to the requirements of section 28 (clear, unambiguous labelling), a person who packages any prescribed goods, or imports such goods, for supply to consumers must display on or in association with that packaging or those goods, a notice in the prescribed manner and form that –

(a) Discloses the presence, nature and extent of any –

(i) Genetically modified ingredients or components of those goods; or

(ii) ingredients or components that have been determined to present a chemical or biological hazard to humans, relative to their concentration in those goods.

Section 61 (1) [Liability for damage caused by goods] reads” This section does not apply to any genetically modified organisms regulated in terms of the Genetically Modified Organisms Act, 1997 (Act No. 15 of 1997).”

You will see from the attached findings of non industry-funded science that GM products have not been tested on humans and the findings of tests on animals is cause for concern.


SAFeAGE recently tested some South African staple foods. (Results on our website www.safeage.org) The results were shocking. Iwisa Maize meal – 27% contaminated with GMO; ACE Samp contaminated 53.7% GM; Bokomo ProNutro Toddlers instant Cereal – Apple and Banana flavour – 97.49% contaminated. This is BABY FOOD. 

Some of the defined reasons for the Consumer Bill, clearly laid out in the preamble, include; providing relevant information for consumers, promoting sustainable and environmentally responsible consumption and protecting consumers from hazards to their health and safety. The bill additionally aims to provide effective redress for consumers, promote consumer participation in the decision making process and facilitate the freedom of consumers to associate and form groups to advocate and promote their common interest. It also declares in Part H that consumers have “the Right to fair value, good quality and SAFETY” which includes safety monitoring and recall and liability for damage caused by goods.”


We want to know why are genetically modified foods, which are untested, unlabelled and have countless cases of known harm caused to humans and animals, been excluded from the regulations??

Background
In light of all of this it is remarkable that the drafters of this bill have been persuaded to remove all reference to disclosing the nature and extent of the presence of genetically modified components, as included in its initial draft in section 29 (1) (a) (i), where it explicitly stated that producers, “must display on or in association with that packaging or those goods, a notice in the prescribed manner and form that...discloses the presence, nature and extent of any…genetically modified ingredients or components of those goods.”

The second concern is the exclusion of genetically modified organisms from liability for damage under section. 61(1). Why should GMO products be any different in terms of potential damage than other products? We know for sure, due to independent (that is non industry-funded research) shows serious damage caused to animals through consuming GMO products. We call therefore, for the immediate inclusion of Genetically Modified Organisms in the section dealing with liability for damage caused. The current law under the GMO act, has liaibility resting with the END USER!  This is totally absurd. What sort of government is it that favours industry over its citizens when it comes to liability and redress for consuming UNLABELLED  food that has been tampered with (in itself an unpredictable and dangerous event) to contain pesticide and virus genes? Do you know that SAFeAGE has recently tested several random food products and found one cereal for toddlers to be contaminated to the extent of 9,49% with GMO’s? And both a popular samp and mielie-meal products also tested positive for GMOs. See our website for more information.

SAFeAGE has been working on these issues of no mandatory labelling and lack of liability on the part of Industry for damage caused by GM, for several years.  In particular over the past two years now. In correspondence with the previous Chairperson of the Draft CPB Committee, (Ethel Magauta Mphahlele) regarding the removal of the labelling clause, we were told that it was removed because: 

“One of the commentators was the department of Agriculture which administers the GMO Act. They cautioned against the Consumer Protection Bill causing confusion due to conflicting messages about GMOs contained in the Bill and the GMO Act. The department of Agriculture is doing a lot of work in this area and we would not want to interfere in their processes. As a result the requirements for GMO labeling were removed in the revised draft as it is felt that it should be addressed by the department of Agriculture through the GMO Act.” 


In an effort to understand the argument that the CPB would “cause confusion” if labelling GM foods was introduced, as well as to find out what the ‘lot of work being done in this area (labelling) was by the DoA, we requested from the Chair, a copy of the comments made by the Department of Agriculture (DoA) . In responding to our request, she advised in her email of 07 February, 2006  

“We are not at liberty to send you any of the comments made by any stakeholder as we have to protect their privacy as well, and it is not clear why you require the information.  All I can say with GMOs is that a range of stakeholders both pro and anti GMO labeling made comments and after careful consideration we have agreed to remove any reference to GMOs in the Bill as we agree that the GMO Act should deal with labeling in this regard.”

We have several concerns around the Bill as it now stands:

1. Reliance on the Department of Agriculture to address labelling is grossly negligent on Government’s part, because Genetically Modified Organisms Act (“GMO Act”) does not protect the consumer at all.  It is focused on promoting GMOs in accordance with the mandate of the DoA and the interests of the biotechnology industry.  Because of this, the 

GMO Act contains no requirements for the labeling of GMOs for consumption, and, in addition, the liability regime in the Act imposes liability for damage resulting from GMOs on users, including end-users such as farmers and consumers.  Recently adopted amendments to the GMO Act (contained in the Genetically Modified Organisms Amendment Act [B43-2005]) do nothing to address these gaps.  This makes it clear that the DoA has no intention of introducing labeling requirements in the GMO Act to protect consumers.  In any event, relying on the DoA to protect consumers is misplaced, as its mandate and specific area of expertise is the promotion of farming, not the protection of consumers.


2. The primary focus of the Consumer Protection Bill is to protect consumers. According to Ms. Mphahlele, the Bill was drafted from all existing legislation concerning consumer rights. It is, in essence a compilation of areas of legislature affecting the consumer, including areas of gaps. It is correct then, that the initial draft of this enlightened piece of legislation, should contain a clause calling for the mandatory labelling of GM foods. 

If the Bill is amended in order to address concerns of the Department of Agriculture, rather than the consumer, it is not fulfilling its own mandate to protect consumers.  It is not appropriate or lawful for the DTI to allow the conflicting interests of the DoA to influence the content of the CPB so that they are negatively effected by removal of a labelling clause which could, once removed, pose a threat to people’s lives. These foods are, we would remind you, UNTESTED on humans. And all non industry-funded tests on animals are proving dangerous.


3. The fact that the comments of the DoA are shrouded in secrecy is in conflict with the requirements of the Constitution.  The DoA is a public body and any interests that it wishes to protect must be disclosed to all other stakeholders with an interest in this matter, including civil society.  The reason that we require information about the DoA’s comments is precisely because we act for a large sector of civil society consumers (approximately 3.6 million consumers) and we are representing their rights. We want to take it up with the DoA as to how, when and where it intends to address consumer labelling of GMOs.  Withholding this kind of information makes a mockery of the public participation process when public bodies such as the DoA are able to lobby for amendments eg., less legislation, etc., in private.


4. Lastly, we do not think that GMO labelling will ‘create confusion’.  Rather it will remove confusion and promote consumer awareness and empowerment, which is the stated purpose of the CPB.


5. Liability for damage MUST rest with the originator of the product.

In an effort to understand Government’s reasoning behind removal of the labelling clause from the Draft Consumer Protection Bill, we obtained a copy of the minutes of a meeting (held on 17 August 2006) of the Executive Council, which is the decision-making body under the GMO Act. These minutes shed some light for us, on the stance adopted by the DoA in alleging that the inclusion of labelling in the CPB will create confusion.  Below is an extract from the minutes:

"8.3 Labelling of GMOs

The [Executive] Council noted the report by (a member) that the industry is confused about labelling of GMOs and that Dr Chris Viljoen of the Free State University has published a paper in which he suggests industry's self regulation within parameters set by government."

As we see it, this causes two major problems:


(a) If there is existing confusion on the part of Industry, it is possibly because there exists no clear policy when it comes to labelling from Government; this is a very different scenario than the allegation that labeling will create confusion.  

(b) In addition, we noted from the above that Dr Chris Viljoen was quoted that he “suggests industry’s self-regulaton….”.  When we contacted Dr Viljoen regarding this quote,  he responded to us as follows: "The comment by ……….. (member’s name withheld) is slightly out of context. The discussion had been around the fact that government wants the industry to self-regulate. My comment had been that this would still require government to establish parameters in which this would happen. But I never suggested that self-regulation was the method of choice.” In other words, Dr Viljoen did not suggest that industry self-regulate on the issue of labelling. This is a material error and we are concerned that it may have influenced the submissions made to the DTI by DoA on the Bill.

Self-regulation of labeling by the biotechnology industry is also not an option, given the conflict between its profit motives and the concerns of consumers about GMOs as food.  We remind you that DTI will not be giving effect to the stated purpose of the CPB if it removes the provisions for mandatory labeling of GMOs and that this will expose the final version of the Bill to a constitutional challenge.  Accordingly, we repeat our call for the reinstatement of mandatory GMO labeling in the CPB

Lastly, we bring to your attention a decision taken last year by the Advertising Standard Authority (ASA) who ruled that Monsanto must retract an advertisement it had in the You and other popular magazines, claiming that GM Foods are safe. Failure on the part of Monsanto to prove safety and the subsequent removal of that clause attesting to the safety of GM foods, proves, beyond all doubt that these foods MUST BE LABELLED. 

We therefore call for the re-instatement of the labelling for GMO clause without further delay. We therefore call for the inclusion of Genetically modified foods under the section 61 of liability and redress, NOT the exclusion of them. 

Sincerely,

Charmaine Treherne

National Coordinator

SAFeAGE
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