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Introduction

1. Neotel would like to thank the Portfolio Committee on Trade & Industry for the opportunity to participate in this consultative process.

2. Neotel has entered the process at an advanced stage of development of the Bill, however would like to have continued participation going forward, in order to provide constructive input into the finalisation of the process.

3. Before proceeding to address the actual Bill and providing comments, just a brief background on Neotel and the role it plays in the Communications sector.

4. Neotel has formulated a submission based broadly on the issues, which the Bill seeks to address.

General Comments on the Bill

5. Neotel commends the Committee on its initiative to institute various mechanisms affording protection to Consumers.

6. Having considered the detailed contents of the Bill, Neotel notes that many of the provisions that are directed at suppliers of goods and services, are also to be found in legislative provisions and regulations that govern the Communications Industry.

7. In this regard, and more specifically, the Electronic Communications Act, No 36 of 2005 (hereinafter referred to as “the Act”), contains numerous provisions and an entire chapter that is devoted to addressing Consumer Protection.

8. The Regulator within the Communications sector, which is the Independent Communications Authority of South Africa (hereinafter referred to as “ICASA”), considers its role as encompassing that of a “consumer watch dog” and in furtherance of this role has developed various regulations that are targeted at providing protection to consumers within the communications sector.

9. As a result, many of the protective measures which the Bill seeks to institute, have already or are in the process of being provided for in sector regulation as alluded to above.

10. In this regard, Neotel fully supports the provision contained in Chapter 1, Part B, section 5, which reads “Application of the Act”, allowing for exemptions.

11. Section 5 (3), specifically provides for Regulatory Authorities to apply to the Minister for industry-wide exemptions in relation to provisions of the Consumer Protection Act.

12. Neotel therefore proposes that the sector regulator, ICASA, should be subject to this provision in relation to those regulations which have been promulgated to address consumer issues, and naturally be exempt under this provision.

13. The sector specific regulations are aimed at addressing issues encompassing fair trading, consumer privacy, tariffs, fees, advertising of products, terms of contracts, complaints procedure etc, just to mention some of the areas covered by such regulations.

14. Some of these regulations are already in effect and licencees within the sector are bound to comply with the provisions.

15. This does result in a situation where there is a duplication of such measures, and hence it is suggested that the provisions of section 5 be invoked.

16. Neotel now proposes to deal with some of the areas of duplications more specifically as set out hereunder.

Comments on the specific provisions contained in the  bill

Proposed Definitions 

17. “Electronic Communications” – a substantive definition of electronic communications is contained in the EC Act and should therefore be incorporated in that form into the definition section of this Act to avoid issues of interpretation.

Purpose, Policy and Application:

18. The issue of a consumers right to privacy is dealt with in various pieces of legislation such as the proposed Privacy and data protection Bill, the Electronic Communications and Transaction Act and the National Credit Act, which extensively afford the consumer the required protection, and for operators licensed in the communications sector, each operator licence also contains privacy provisions hence it is submitted that there should not be an further legislative requirement imposed through this Act, and that the provisions of this Act be aligned with those pieces of legislation so that there are no contradictory provisions or issues of interpretation.

19. Section 11 further imposes an obligation on suppliers to “pre-emptively block” communications for direct marketing purpose, as right that should be established in favour of the consumer, whereas the section goes on to then provide that the consumer should have the right to refuse such marketing information. It is suggested that the right to information should not be blocked but that the consumer be given the option to refuse to receive such information.

20. The notification period for fixed term contracts in section 13, needs to be reviewed, and it is suggested that whilst the notification period should be reasonable, that a period of 30 days is preferable. It should also be noted that although the Bill has been introduced now, suppliers already have contracts in place with consumers that provide for such time periods and these cannot simply be substituted by what is being proposed in the Bill as it has the impact of unilaterally altering existing contractual arrangements.

Consumer’s rights in respect of goods:

21. Firstly it is proposed that some clarity should be provided in terms of what constitutes a reasonable period of time for delivery of the goods.

22. There should also be an obligation imposed on the consumer, that upon receipt of the goods, the condition of the goods be communicated to the supplier, otherwise this provision could be open to abuse. The consumer should also be given a time period to make such communication to the supplier.

Right to disclosure and Information:

23. In its current form of drafting, the requirement to make all information available in written offer to consumers for promotional competitions, is impractical and would limit the medium used for such advertisements, hence this provision should be revisited to allow for consumers express an interest in such offers to obtained detailed information elsewhere.

Right to reasonable terms and conditions:

24. Presently terms and conditions for goods or services supplied is very detailed, the requirement to set all the financial obligations of the consumer in the agreement would be extremely onerous, this should be substituted by reference in the agreement to the National Credit Act and the obligation should be on the consumer to familiarise himself with the relevant provisions.

Liability or damage caused by the goods:

25. It is submitted that this provision is far too broad and should be aligned with the common law provisions on liability, which is sufficient to afford a consumer recourse in the event that the goods are defective.

Industry Codes of Conduct:

26. The operators in the communications sector have been pro-actively implemented self-regulation in various areas of the provision of their services and care committed to conducting their business in this manner. Therefore in many instances the operators have committed themselves to various codes with govern the provision of communication services and this approach has been positively accepted within the sector and by the Regulator.

27. Within the sector there is always regulator interaction between the Regulator and its licencees on numerous consumer issues. Such self-regulation has been effective, and therefore it is suggested that where industries do implement self-regulation mechanisms, then the exemption, as a form of an incentive, should apply.

Concluding remarks

28. Neotel welcomes the objectives embodied in the provisions of the Act however, it appeals to the Committee to consider the initiatives of self-regulatory measures that the communications sector has implemented over time.

29. Neotel would like to continue its participation in this process and therefore requests an opportunity to participate in any public hearing process that may be forthcoming upon receipt of the submissions. 
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