COSATU SUBMISSION ON THE CONSUMER PROTECTION BILL [B19B-2008]

Presented to the Portfolio Committee on Trade and Industry on 3 September 2008

COSATU PARLIAMENTARY OFFICE: (021) 461 3835

1. INTRODUCTION

COSATU welcomes the opportunity to submit comments to the Portfolio Committee on Trade and Industry on the Consumer Protection Bill [B19B-2008], hereafter the Bill. In certain respects the Bill has similar objectives of those related to the competition law amendments recently considered by the Committee, especially relating to the protection of consumer interests. While competition law attempts to achieve this primarily by addressing overall corporate behaviour and conduct within the market, consumer law directs protective and regulatory measures at the manner in which individual transactions or agreements are conducted.

We broadly support the overall objectives of the Bill, especially taking into account adverse socio-economic conditions, which seriously undermine (even complete negate at times) the bargaining power of the most vulnerable in society to negotiate fair contractual terms and conditions. Statistically this is reflected in the fact that workers' share of national income declined from 55% in 1994 to under 50% in 2006, while close to 65% of workers in the formal sector earn below R2500 per month. (Budgeting for Surplus in the Midst of Poverty, Inequality and Unemployment: People's Budget Coalition Proposals for 2009-2010 Budget)

Despite our support, however, we believe that the potential value and impact of such legislation is subject to inherent limitations within a context where high rates of poverty and inequality are prevalent. In fact poor people, especially those in rural areas, often transact within the informal economy where regulatory mechanisms proposed by this Bill are unlikely to reach. For this reason COSATU's principled approach, while supporting the rights and interests of individual consumers, is premised on the prioritisation of the broader public and collective interest, which would have more meaningful direct and indirect benefits for individual consumers.

Further it should be noted that the focus of the Bill is on the provision of "goods" and "services" through the various types of transactions considered by the Bill. In the case of services, this often entails the provision of labour in exchange for payment. This would have direct implications for the outsourcing of labour. However, the applicable contractual arrangements that are regulated by this Bill are limited to the labour broker (as the supplier or service provider) and the consumer (the recipient of the services) as the contracting parties, whilst the workers despite being the subject of the contract are not involved in the negotiation of the contract.

Outsourced workers attached to labour brokers are extremely vulnerable in the labour market, taking into account the irregular nature of their working conditions, poor income security as well as low levels of unionisation. Accordingly we would argue strongly that in considering the Bill, its implications for these categories of workers should be taken into account and that the emphasis on individual consumer interests should not outweigh their labour rights.


2. THE NEDLAC PROCESS

The Bill was considered at NEDLAC in 2006 and 2007. However, this was not done on a line-by-line basis but was rather compared against its consistency with agreements reached at NEDLAC on the 2004 process on the Green Paper on the Consumer Policy Framework, which constrained the consideration of the substantive content of the Bill. For this reason our submission will also consider other aspects of the Bill that were not discussed at NEDLAC.

3. GENERAL CONCERNS

3.1 TECHNICAL DRAFTING

It is our view that the Bill is poorly drafted from a technical point of view, which in some cases may even translate into a different interpretation than is intended. While our submission does make specific proposals in respect of clauses that we have focused on, this is not a comprehensive assessment and therefore the Bill should be thoroughly scrutinised by the Committee in order to avoid any unintended consequences.

By way of illustration it should be noted that the Bill appears to incorrectly substitute the word "and" for "or in a number of clauses which alters the operation and meaning of the relevant provisions. Examples of these can be found in the under clause 1 entailing definitions of "consumer", "goods", "service" as well subclause 52(2) dealing with the powers of a court.

3.2 SCOPE OF THE BILL AND ITS OVER-LAP WITH OTHER SECTORAL LEGISLA TION

The scope of the Bill is wide and while it explicitly contemplates regulating sectors already covered by other legislation, in many cases these are not explicitly listed in the Bill but incorporated by the broad-ranging nature of the Bill's provisions and definitions.

While we do not have an upfront fundamental objection to this Bill regulating other sectors and even amending relevant legislation where appropriate, we find the approach in the Bill problematic. As it stands there is little clarity as to its full implications in practice for different sectors and if passed in its current form the Bill would have serious unintended consequences. While this submission does specifically comment on some of the problems we are unable to provide a comprehensive assessment and reserve our rights with regards to any sectors that are not explicitly dealt with herein.

Further we believe it would have been more appropriate for the Bill to have explicitly amended individual pieces of legislation, as well as to provide for dedicated sectoral clauses or chapters that would have removed any uncertainty.

4. COMMENTS ON SPECIFIC PROVISIONS OF THE BILL

4.1 DEFINITIONS

4.1.1.GOODS

We note that the definition of "goods" includes amongst various other provisions "a legal interest in land or other immovable property" and "gas, water and electricity"

Land or Immovable Property

The reference to land or immovable property may include a number of transactions or agreements, but also has specific relevance to the sale of immovable property as well as rental thereof. In view of the implications for improving access to housing and the current inappropriate emphasis on self-regulation in respect of real estate agents, we would agree that there is a need to strengthen the rights of consumers in this respect.

However, we have a serious concern as to how consumer rights provided for in the Bill will be resolved in the case where these conflict that of land reform objectives. Here individual rights would have to be weighed against broader public interest and developmental objectives. In our view, the latter should enjoy precedence.

Gas, Water and Electricity

The inclusion of "gas, water and electricity", read together with provisions that effectively include the State within the scope of the Bill as a service provider, has direct implications for its role in delivering basic services as part of its constitutional obligations, and consequently again raises questions of public interest.

Currently in line with objectives of addressing historical disparities in accessing basic services, the financing of water and electricity services, especially free basic services is commonly effected through cross-subsidisation from those with higher incomes to the those who are unable to afford these services. A strict interpretation of the Bill's current provisions would reflect that this practice would conflict with an individual's right to pay a fair price for services or goods received and not incur the additional costs for subsidising others. We believe that this would be problematic since it would undermine not only the objective of access but also the redistributive elements currently inherent in the delivery of basic socio-economic services

Further draft electricity pricing and tariff policies are currently being considered by the Department of Minerals and Energy (DME), which will determine the overall structure of electricity prices that will be applicable to the various types of users. This is in addition to other energy policies being reviewed by the DME. Naturally this complicates the situation further, especially if the Bill introduces uncertainty as to which policy should prevail.

Earlier in this submission we proposed that the Bill should entail dedicated chapters that focus on specific sectors. We believe that there are compelling reasons for providing a dedicated chapter covering the role of the State's function as a service provider and explicitly allowing for public interest objectives to override that of individual consumers. We would argue further that the policy imperatives applicable to the delivery of basic services, and other constitutional obligations similarly implemented by the State, must remain the prerogative of their line function departments.

However, noting the complexity of potential problems associated with interpretation, it cannot be said with certainty that these proposals would completely address the situation.

Juristic Person

The definition of "juristic person" in the Bill explicitly includes body corporates, partnerships or trusts. Here COSATU would call for the explicit inclusion of "companies" and "co-operatives".

4.2 INTERPRETATION

Clause 2 of the Bill sets out the technical approach to interpreting the Bill. In particular subclause 2(9) effectively provides that where a conflict arises between the Bill and another Act, and these cannot be applied concurrently, the provisions of the Bill will prevail.

We believe that this type of drafting is extremely problematic and essentially gives rise to the problems associated with conflicts between this Bill and specific sectoral legislation as we alluded earlier. We also note that a similar clause was included in the Companies Bill that was recently considered by the Committee. It appears to suggest a new trend in legal drafting emanating from the Department of Trade and Industry (dti), where it seeks to gives its legislation pre-eminence over other legislation and without having considered the full implications. This type of provision was more acceptable within the context of the Companies Bill since there it has a more limited application to such matters as the processes of creation, dissolution, corporate governance and accountability applicable to companies. However, we have already illustrated several potential problems, including in relation to the protection of public interest, should this provision remain in the Bill.

Further it should be noted that subclause 2(9) is in direct conflict with section 210 of the labour Relations Act of 2005 (lRA), which provides:

"If any conflict, relating to the matters dealt with in this Act, arises between this Act and the provisions of any other law save the Constitution or any act expressly amending this Act, the provisions of this Act will prevail." (Emphasis added)

The LRA provisions apply only on a limited basis to employment matters that it specifically regulates and does not extend beyond this scope. Essentially its main emphasis is to prevent any amendment to employment terms and conditions through legislative means. In fact it is relevant that no other piece of labour legislation contains a similar provision. COSATU would be compelled to legally challenge subclause 2(9), should have the effect of undermining section 210 of the LRA in relation to labour matters.

As subclause 2(9) is likely to result in serious unintended consequences, we are calling for it to be deleted.

4.3 PURPOSE AND POLICY OF ACT

Clause 3 sets out the broad purpose and policy of the Bill. These include amongst others protecting consumers, addressing disadvantages suffered by people with low incomes and those with disabilities, all of which we support. We note further that explicit provision is provided for "promoting fair business practices", which was the subject of detailed discussion at NEDLAC where it was agreed that there was a need to provide for a corresponding provision to balance. This is also especially relevant since the provision of services under the Bill explicitly includes the tendering of labour.

	This would require amendments providing that "nothing in the Bill should be construed as constraining the scope of Government to drive fair labour practices".

Further we note that the purpose of the Bill does not explicitly provide for the promotion of compliance with social, ethical and appropriate environmental and health objectives, which we are calling to be explicitly included


4.4 APPLICA TION OF THE ACT

Clause 5 entails detailed provisions on the application of the Bill, and thereby affects its scope and ambit. In terms of subclause 5(2)(a) "goods or services promoted ... or supplied to or at the direction of the State" are exempted from the Bill. While this effectively excludes the State from construed as a consumer and deriving protection from the Bill, it leaves intact its obligations as a service provider. We have previously indicated our concerns here regarding the potential that the Bill has to override public interest objectives. Our proposals previously stated would apply to this clause as well.

Subclause 5(6)(a) provides that "the supply of any ...services in the ordinary course of business to any of its members by a ... trade union" would be classified as a transaction between a supplier and a consumer. This provision was the subject of much controversy at NEDLAC.

A key concern for Labour was that this showed a fundamental misunderstanding of the relationship between members and trade unions, which is not a commercial one. Further the LRA contains detailed provisions on the regulation, registration and even de-registration of trade unions and trade union federations. While trade unions should be accountable to their members, these mechanisms would be inherently different from those proposed in the Bill, which would offer little assistance to a member who has not received adequate services from a trade union. Any additional protection for members should in fact be effected through amendments to the LRA and through this Bill. Further contradictorily employer organisations, which are also regulated (including registration thereof) in terms of the LRA are not explicitly included within the scope of the Bill.

Accordingly we are calling for:

	the deletion of the reference to "trade union" in subclause 5(6), and

as per the NEDLAC agreement. the insertion of a provision stating


that the Bill "does not apply to any transaction between a member of an organisation registered under the Labour Relations Act and such organisation ".

4.5 RIGHT OF EQUALITY IN CONSUMER MARKET

4.7 ALTERNATIVE WORK SCHEMES

Clause 37 regulates the provision of alterative work schemes. Invariably with high unemployment rates unemployed people often fall victim to fraudulent work offers/schemes, which often entail them incurring costs and at the same

Part A of the Bill provides for the right to equality in the consumer market, and to this extent under clause 8 sets out detailed provisions prohibiting the implementation of unfair discrimination in marketing practices, entailing amongst others differential pricing and targeting of different groups, which we broadly support.

Clause 9 goes on to stipulate the reasonable grounds where differential treatment may be allowed, and includes specifically services relevant specific age groups or persons of a specific gender. Under subclause 8(2) it further provides that it would not be a contravention to provide separate facilities based on gender.

We broadly support these clauses but call for the following two amendments,:

	Explicit allowance for the provision of special facilities for those with disabilities, and


	Explicit proviso that it would not be construed as unfair discrimination where the object of specifically targeted services are intended to address historical inequalities or further public interest.


4.6. PRODUCT LABELLING AND TRADE DESCRIPTIONS

We broadly support the clause 24, which regulates labelling and trade descriptions applicable to goods. Labelling, has become an important and integral of promoting consumer's choices not only in respect of the quality and safety of goods to be selected but also in promoting more socially conscious decisions as well. In the latter respect, and in view of labelling of origin rules as well as the implementation of the "Proudly South African Campaign". consumers have been given the option of choosing locally manufactured goods and thereby promoting local job creation

4.7 ALTERNATIVE WORK SCHEMES

Clause 37 regulates the provision of alterative work schemes. Invariably with high unemployment rates unemployed people often fall victim to fraudulent work offers/schemes, which often entail them incurring costs and at the same time fail to deliver the benefits and remuneration promised. Accordingly we support clause 37(2) which provides that relevant advertisements for such schemes should disclose the extent of uncertainty of the work, the nature of the business or activity, income or benefit to be derived as well as the name and contact details of the business.

Further we would call for the introduction of the following additional disclosures relating to:

Any costs to be incurred by the worker, whether this is for the provision of tools, equipment, upfront provision of capital etc,

Whether remuneration is salary/wage or commission based

4.8 LIABILITY FOR DAMAGE CAUSED BY GOODS

4.8.1. GENETICALL Y MODIFIED ORGANISMS (GMOs)

Clause 61 (1) specifically indicates that this clause of the Bill, covering the liability of a supplier for damage caused by goods, would not be applicable to GMOs.

We are concerned about the exclusion since it means that the liability for damages associated with the GMOs, will remain with the Genetically Modified Organisms Act, which adopts a different approach from the Bill in that liability therein lies with the end-user and not with other parties in the supply chain.

Accordingly we are calling for the:

deletion of subclause 61(1) so that liability in respect of GMOs will also be covered in terms of this Bill, and further.

	reinstatement of the initial section 29 (1) (a) (i) contained an earlier drafts of the Bill in, where it explicitly stated that producers, "must display on or in association with that packaging or those goods, a notice in the prescribed manner and form that... discloses the presence, nature and extent of any...genetically modified ingredients or components of those goods. "

4.8.2. LIMITA TION TO THREE YEARS

Subclause 61 (5)(d) provides that a supplier will not be held liable if a claim for damages is brought more than three years after the death or injury of a person. We are concerned that this provision acts as a blanket exclusion even in justifiable instances where delays arise in lodging a claim. These may even include instances, where as a result of socio-economic contextual factors, a claimant lacks the necessary information.

Accordingly we are calling for the inclusion of a provision allowing for condonation of a late claim in justifiable cases.

4.9 PENALTIES

Clause 111 sets out the criminal penalties applicable for violations in terms of the Bill. During the NEDLAC discussion it was noted that the Bill does not provide for criminal sanctions until an order of the Tribunal has been contravened. It was agreed that there is a need for the harmonization of the penalty regime for all goods was preferable and that constituencies would consider harmonization approaches during the transitional period provided for in the Bill.

NEDLAC further agreed that the current penalty regime pertaining to textiles, clothing and footwear should be exported from the Merchandising Marks Act to the Consumer Protection Bill and, eventually, the Consumer Protection Act.

Accordingly, the administrative fine that is currently in the Bill should not be applied to these subsectors.

Insofar as there are new products that are identified in the Consumer Protection Act, they will be subject to the provisions of the Bill.

It was agreed that, should the 12 month period lapse before a harmonising provision has been agreed upon, the criminal sanction for textiles, clothing and footwear would be the default position, as opposed to the 10% of turnover.

It was agreed, further, that the Bill should contain an enabling clause that would allow for any change .in penalty regime to be dealt with in the regulations.

The constituencies noted that the regulations under the Merchandising Marks Act will not necessarily be transferred to the Consumer Protection Bill and agreed, therefore, that regulations under the Consumer Protection Bill must be immediately promulgated to ensure that there is no gap in implementation..

Accordingly we are calling for amendments to reflect the NEDLAC agreements above.


