Attention: Ms Marcelle Williams:  Portfolio Committee on Trade and Industry  

Via email: mawilliams@parliament.gov.za
26 August 2008

Dear Ms Williams

BUSINESS CONNEXION (PTY) LTD’S WRITTEN REPRESENTATION IN RESPONSE TO THE DRAFT CONSUMER PROTECTION BILL

Who is Business Connexion (Pty) Ltd? 

Business Connexion (Pty) Ltd is a subsidiary of Business Connexion Group Limited, a JSE listed entity. We are a leading black empowered Information and Communications Technology (ICT) company, with a proud 28-year track record. An integrator of competitive, innovative business solutions based on ICT, Business Connexion has offices in all major centers throughout South Africa. The company employs more than 4500 employees. Of these, more than thirty percent are from previously disadvantaged backgrounds. Business Connexion Group Limited had a profit before tax of R201.5 Million for the financial year 2007.

Business solutions are developed and implemented by drawing on expertise from the Technology Infrastructure, Business Applications, Professional Services, Outsourcing, Communications and Asset Finance competencies. 

Business Connexion runs mission-critical ICT systems for many JSE-listed organisations and manages products, services and solutions for key public sector organisations, parastatal enterprises and a host of medium sized emergent companies. The company boasts unrivalled expertise across a range of vertical industry sectors.

In order to deliver a world class service Business Connexion nurtures strong relationships with many of the world’s leading ICT companies including Actuate, Avaya, CA, Cisco, Citrix, EAS, Egenera, EMC2, HP, IBM, IBM Ascential, Infor, Infosys, KPIT Cummins, Microsoft SA, Nortel Networks, Northgate hr, Novell, OpenText, Sage, SAP, SAS, Stratus Technologies, Sun Microsystems, Symantec and TTI-Telecom.

With respect to transformation Business Connexion (Pty) Ltd is 20.01% black-owned and its board comprises a 50% black representation. The company has a structured six point transformation strategy that is closely aligned to the ICT charter.

It is also a founding partner of “Savant”, a public-private partnership that markets South Africa’s ICT innovations locally and abroad, and is also a “Proudly South African” company. 

COMMENTS:

Summary:

Business Connexion’s primary objection relates to the operation of the Bill as between corporate supplier and corporate consumer.  The secondary objection relates to the effect of the current Section 5, should it be implemented as is.  

It is firstly proposed that the Bill should, in line with worldwide trends, not apply to transactions between corporate suppliers and corporate consumers. As an alternative, it is suggested that if the proposed Bill is to apply to such transactions, it should only apply to transactions where the corporate consumer has an annual turnover below a suggested threshold. It is suggested that this threshold should, in line with the National Credit Act, 34 of 2005 (“NCA”), be set at R1 million per annum.

In respect of the second area of concern, it is suggested that Section 5 will not meet the perceived purpose thereof, and that the transactional value criterion, as part of the exemption criteria posed, is not the best yardstick, and should rather be changed to an annual turnover threshold (again, in line with what is suggested above, of R1 m per annum), that the additional exemption criteria posed in 5(2) (b) (ii) (aa) or (bb) should be deleted in total, alternatively that the word “and” after section 5(2) (b) (i) should be changed to “or”.

In conclusion it is suggested the definition of the word “person” is amended to provide for the exclusion of legal entities that are not “small businesses”, a definition for the term “small businesses” is proposed for inclusion in the proposed legislation and 3 suggested options in respect of the re-wording of Section 5(2) are given which would, it is submitted, meet the objectives of the Department of Trade and Industry, as well as address our concerns. 

Primary Objection

It is understood that it is a stated objective that the Bill should apply on a level of juristic person to juristic person (see definition of “person” which includes a juristic person), but that it is intended that the exemptions set out in Chapter 1, Part B, Section 5 should operate to provide some relief from this very wide ambit of application.  The rationale for extension of the protection of the proposed legislation to smaller corporate consumers has been given, in a summary by the NCOP in response to presentations made to the NCOP, as follows:

“The Department would like to include small businesses in the protection that the Act affords, because in many cases small businesses cannot afford to protect their rights in court due to limited resources. The blanket exclusion will not help in that regard. To determine the threshold in accordance with the value of the transaction is the best possible option available at this stage.”

Although Business Connexion is of the view that this type of consumer protection legislation should not be applicable at all on a level as between corporate suppliers and corporate consumers (in line with world-wide trends in this regard)
, it is submitted that the legislation can be brought more in line with worldwide trends as well as meeting the above stated objective as conveyed by the NCOP, thereby creating a compromise between world wide trends and the NCOP’s stated purpose.

This is easily achievable by focusing on the objective to protect “small businesses”. Al that is required is to change the Bill to provide for guidelines as to what would be regarded as a “small business” deserving of protection. In this regard, it is respectfully submitted that the statement that “ (T)o determine the threshold in accordance with the value of the transaction is the best possible option available at this stage” is incorrect. In fact, it is suggested that this way of work would be counter productive to the stated intent. If the value of the relevant transaction is to be the measure used to determine if the relevant consumer should be afforded the protection of the proposed legislation, it will lead to the rather absurd situation that a small business may, in respect of transactions exceeding the transactional value to be determined still, not be afforded the protection of the proposed legislation, but will be afforded such protection in respect of transactions falling below the stated transactional value. This state of affairs does not give rise to a situation whereby the NCOP’s concerns as stated above, are met. It only partially, in respect of smaller transactions, suffices to do so. In respect of larger transactions, it will not address the stated concern as the small business without resources to approach the courts to protect its rights, would still be in the dilemma that it has to go to court to enforce its rights.

It is suggested that, if the rationale for extending the protection of the proposed legislation is to protect small businesses as whole, they should be deserving of this protection irrespective of whether the transaction is a small or a large transaction. This can be achieved by rather defining a “small business” with reference to the annual turnover of the business, as opposed to relying on a transactional value. This way of work was in fact adopted in terms of the National Credit Act, the protection of which is restricted to consumers with an annual turnover of less that R 1 Million per annum, as opposed to determining the question of applicability or not of the Act based on the transactional value.

Setting the transactional value as the determining criterion for the applicability or not of the proposed legislation, quite aside from not fully protecting small businesses, also has the rather ridiculous consequence that it impacts medium and large corporate entities as well, which is not the result that was sought as per the stated rationale for this clause 5 (2). Unintended results should be avoided in any legislation, especially where these unintended results have no bearing on the intention of the legislature. If the stated intent is to protect small businesses, then effect should be given to this intent clearly and any impact on businesses other than small businesses should be avoided. This can also be achieved quite easily by way of defining a small business, and limiting the application of the proposed legislation to such small businesses only by adopting the methodology as proposed above - focus on annual turnover of the entity, as opposed transactional value. 

Given the above, it is suggested, firstly, that the definition of “person” in the draft Bill should be amended to refer to natural persons and small businesses, with, secondly, an additional definition of “small business” to be inserted to mean “ a consumer which is a juristic person with an asset value or annual turnover, together with that of its related juristic persons, equal to or below R1 million” (adaptation of wording of section 4 (1) (a) (i) of the National Credit Act 34 of 2005)   

Secondary Objection

Business Connexion’s secondary objection relates to the effect of section 5 as currently drafted.

Section 5(2)(b) which seems to be the exemption that could potentially serve to exempt most transactions on a corporate to corporate level, may not succeed in attaining this goal, due to the conjunctive nature of the provisions of section 5(2)(b)(ii) and the wording of, specifically, section 5(2)(b)(ii)(bb).

Our concerns are best demonstrated by way of a concrete example.

Business Connexion enters into a transaction with one of its Clients, being a blue chip, multinational company with a turnover of billions of rands per annum for the provision of outsourcing services in respect of the Client’s whole internal IT services function. This transaction is set up by way of a Master, overall regulating and relationship forming agreement, providing for a contractual term of 5 years, with an option in favor of the Client to renew for a further period of 3 years, and a transactional value of R 700m per annum over the initial 5 year period. The master agreement also provides that, aside from the services initially to be provided and as contracted for in the initial Master Agreement, it may be that certain additional services or products not specifically catered for, may also be required to be provided from time to time in order to successfully meet the intent behind the outsource agreement. These “ad hoc” requirements for the provision of say, some pieces of hardware or ad hoc software development services or ad hoc consulting services, which can range in price from millions of Rands in a particular instance to a couple of hundred or a couple of thousand of Rands only. These will be quoted for separately, and on acceptance of such quotes these will become separate contracts in respect of those services, although subject, overall, to the pre-negotiated Master Agreement.  

It is submitted that if the definitions of supplier, consumer, goods, and services, read with section 5(1), are considered, both the initial outsource transaction as well as the subsequent ad hoc agreements for the provision of additional goods or services will be subject to the Bill, unless the provisions of section 5(2)(b) applies. 

If the whole of section 5(2) (b) is read it appears that if the transaction is one that

· exceeds the threshold value and

· the goods are to be resold by the consumer or

· the goods or services will be used by the consumer in the production of other goods or services, or in the marketing of other goods or services

then the Bill will not apply to the relevant transaction.

The first question is therefore if the transaction exceeds the threshold value. Until the publication of the Regulations, there is no indication of what this threshold value may be, but it is assumed that it will be such that high value transactions would not be covered by the Bill. This immediately, in terms of the example given above, raises the problem that as between the same parties namely Business Connexion and its Client, the overall outsource transaction (being one transaction for a bulk of services) may, on the basis of the threshold criterion only, be exempt from the provisions of the Bill, but that lower level transactions such as the ad hoc transactions, may not meet the stated threshold, and will be subject to the provisions of the Bill.

This state of affairs is, clearly, in itself untenable as it would mean that the same two parties would have to provide for two different contracting regimes, and different terms and conditions in respect of what is, in essence, to be one relationship although made up of different transactions. It creates a situation where both parties would have to apply governing processes and procedures to ensure the evaluation of each and every individual transaction taking place as part of the larger outsource arrangement in order to ensure compliance with the Bill.

This could, surely, not be the intention behind the Bill. If the Corporate Client, as consumer, is deserving of protection in respect of one transaction, then surely it should be deserving of protection in respect of the other transactions as well? It is difficult to understand why the value of the transaction should determine the question as to whether or not a particular consumer is deserving of the protection afforded by the Bill. Surely the question should rather be whether the relevant consumer should, overall all and in principle and irrespective of whether the transaction is large or small, be entitled to the protection of the Bill or not? 

In addition, there is no indication as to how the transactional value is to be determined for purposes of the threshold. Is it the total deal value of the transaction over the full contract term of, in this case the initial 5 year period, or only the first year or the initial term as well as the option term? Does the “transaction value” include only the initial “bulk” of agreed services, or is some form of estimate to be made as to anticipated “ad hoc” transactions as well, over the term of the agreement?

As far as the threshold issue is concerned, it is suggested that it is not the best criterion to base the intended exemption on. As demonstrated, it could result in a ridiculous situation of having to implement two different contracting processes, procedures and potentially different sets of terms and conditions with, of course, different legal consequences depending on the applicability or not of the Bill, as between the same parties. 

It would, as suggested above, be much sounder to base the threshold on a specified annual turnover of the consumer.  In this way, for purposes of the example above, it is more than likely that if this was the only criterion for exemption, that the transactions between BCX and its client would not be subject to the provisions of the Bill.

The enquiry in terms of section 5(2) (b) does not, however, end with the discussion of the threshold criterion. Because of the word “and” used after section 5 (2) (b) (i) either of the requirements posed in sections 5(2) (b) (ii) (aa) or (bb) must be met as well.

It is submitted that the “and” requirement in addition to the threshold criterion further limits the scope of the exemption to an unacceptable level, narrowing down the possible transactions not subject to the Bill to only transactions where the goods or services are procured for either on-selling, or for use in the manufacture of other goods or services for on selling. 

Business Connexion is not concerned about the fact of the setting of the requirements listed in sections 5 (2) (b) (ii) (aa) and (bb) as additional exemption criteria and the merit for posing same as exemption criteria, but rather with the effect of posing such in addition to the criterion listed in section 5 (2) (b) (i). 

These additional requirements have the effect that, even though a transaction (or part thereof) as set out above may have been exempt from the working of the Act, this is negated by the additional requirements posed, as the transaction(s) in question do not meet these. 

The goods were certainly not sold to the Client for resale, and it cannot, with respect be argued that just because our Clients, no matter what line of business they are in, nowadays require IT services as an integral part of conducting business, that the procurement of IT services are to be regarded as services procured in order to produce further goods or services, and that therefore the transactions reflected in the example given are exempt from the Bill, as such an argument would, surely, be stretching the plain meaning of subsection 5 (2) (b) (ii) (bb)  too far.

This has the effect that in essence, all transactions between Business Connexion and its Clients will be subject to the Bill, which, brings one back to the rationale for the legislature intending to legislate to this effect, and our primary objection.

It is, accordingly, suggested that the word “and” at the end of section 5(2) (b) (i) be replaced by the word “or”.

Suggested revised wording:

Taking all of the above into account, it is suggested that the purpose of the intended legislation could be met, whilst still conforming in part to international practice in manner that is conducive to the protection of the consumer, as well as corporate suppliers such as Business Connexion, if either

(1) the definition of “person” is amended to reflect that it does not include a juristic person which is not a small business (and the term “small business” is defined with reference to annual turnover) or

(2) Section 5 (2) (b) was to be amended to reflect either of the options (option 1 being preferred)  set our below:

Option 1

“5 (2) This Bill does not apply to any transaction-

(a) …

(b) If –

(i) the consumer is not a small business; or

(ii) Remains as is

(c) Remains as is

 Option 2

“5 (2) This Bill does not apply to any transaction-

(a) Remains as is

(b) If –

(i) the value of the transaction exceeds the threshold value determined by the Minister in terms of section 6; or

(ii)
the consumer is not a small business; or

(iii) the goods or services are supplied to a person in the supply chain who, in the ordinary course of business-

(aa) markets those goods for resale, irrespective of whether to other persons in the supply chain or directly to consumers or

(bb) applies or utilizes those goods or services in the production of other goods or services, or in the marketing of any goods or services, irrespective whether to other persons in the supply chain or directly to consumers or

(c) Remains as is

Option 3

“5 (2) This Bill does not apply to any transaction-

(a) Remains as is

(b)  If –

(i) the value of the transaction exceeds the threshold value determined by the Minister in terms of section 6;  and

(ii) the goods or services are supplied to a person in the supply chain who, in the ordinary course of business-

(aa) markets those goods for resale, irrespective of whether to other persons in the supply chain or directly to consumers or

(bb) applies or utilizes those goods or services in the production of other goods or services, or in the marketing of any goods or services, irrespective whether to other persons in the supply chain or directly to consumers or

(iii)
the consumer is not a small business or

(c) Remains as is

Business Connexion would appreciate any opportunity to clarify or elaborate on the issues raised in this representation, should same be required, and more specifically, the opportunity to make oral representations in this regard at the public hearings scheduled for September 2008. In this regard, it would be appreciated if any time slot allocated for this purpose could be on either 3 or 4 September 2008.

Niel Haupt 

Business Connexion Group Limited: Compliance Officer

�	 See, for example the Canadian Consumer Protection Act, 2002, the discussion on the state of consumer legislation in the UK and the EU on � HYPERLINK "http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft512.pdf"��www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft512.pdf� and also, Wikipedia at http://en.wikipedia.org/wiki/Consumer_protection “Consumer protection law or consumer law is considered an area of � HYPERLINK "http://en.wikipedia.org/wiki/Public_law"��public law� that regulates � HYPERLINK "http://en.wikipedia.org/wiki/Private_law"��private law� relationships between individual consumers and the businesses that sell those goods and services. Consumer protection covers a wide range of topics, including but not necessarily limited to � HYPERLINK "http://en.wikipedia.org/wiki/Product_liability"��product liability�, � HYPERLINK "http://en.wikipedia.org/wiki/Privacy_rights"��privacy rights�, � HYPERLINK "http://en.wikipedia.org/wiki/Unfair_business_practices"��unfair business practices�, � HYPERLINK "http://en.wikipedia.org/wiki/Fraud"��fraud�, � HYPERLINK "http://en.wikipedia.org/wiki/Misrepresentation"��misrepresentation�, and other consumer/business interactions. Such laws deal with credit repair, � HYPERLINK "http://en.wikipedia.org/w/index.php?title=Debt_repair&action=edit&redlink=1"��debt repair�, product safety, service contracts, bill collector regulation, pricing, utility turnoffs, consolidation, � HYPERLINK "http://en.wikipedia.org/wiki/Personal_loans"��personal loans� that may lead to � HYPERLINK "http://en.wikipedia.org/wiki/Bankruptcy"��bankruptcy� and much more.”










