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INTRODUCTION

Business Unity South Africa (BUSA) is a confederation of chambers of commerce and industry, professional associations, corporate associations and uni-sectoral organizations. In that role it represents South African business on macro-economic issues that affect it at the national and international levels (Annexure A attached hereto sets out the member organizations affiliated to BUSA).   BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and thereby create an environment in which businesses of all sizes and in all sectors can thrive, expand and be competitive. 

BUSA submitted extensive comments on the Bill, published for public comment and participated actively in the Nedlac consideration of the Bill.  BUSA welcomes the opportunity to make a submission to the Portfolio Committee on the remaining areas of concern.

In making this submission BUSA wishes to emphasize that the need for legislation to regulate the consumer marketplace in a manner that is fair, accessible and sustainable, is not disputed.  However there are a number of areas in the Bill, which it is believed will lead to unintended consequences and unjustified cost to business.

Although this final version of the Bill takes into account a number of concerns raised during the public comment and Nedlac process, a number of serious concerns still remain.  Business is appreciative of the aspects in the Bill that have been suitably amended, but the broad remaining concerns for business in general form the subject of this submission.

Due to the comprehensive scope of this Bill, a wide range of economic sectors are covered.  The BUSA submission will focus on the sections of the Bill, which have broad application while sectoral associations will deal with some sections in greater detail.

BUSA therefore supports the detailed submissions made by the following sectoral associations:

· Banking association

· Chemical and Allied Industries Association

· Direct Marketing Association

· Direct Selling Association

· LOA/SAIA 

· Retail Association

· Retail Motor Industries

GENERal comments

Broadly the Bill aims to promote a fair, accessible and sustainable marketplace for consumer products and services in South Africa by:

· establishing a legal framework for the achievement and maintenance of a consumer market that is fair, accessible, efficient, sustainable and responsible for the benefit of consumers generally;

· reducing and ameliorating any disadvantages experienced in accessing any supply of goods or services by certain “vulnerable” consumers;

· promoting fair business practices;

· protecting consumers from certain forms of conduct;

· improving consumer awareness and information and encouraging responsible and informed consumer choice and behaviour;

· promoting consumer confidence, empowerment, and the development of a culture of consumer responsibility;

· providing for a consistent, accessible and efficient system of consensual resolution of disputes arising from consumer transactions; and

· providing for an accessible, consistent, harmonised, effective and efficient system of redress for consumers.

In many instances, the Bill does meet these objectives, by for example setting standards for advertising to ensure that consumers are not misled by requiring grey goods to be marked as such, by prohibiting pyramid schemes, fraudulent schemes and negative option marketing, but in other cases, the objectives are not likely to be achieved or where there are achieved, it will be at the expense of the consumer.  As stated by the Honourable Mr Martins at the close of the joint briefing by the dti to Parliament on 7 May 2008, when the Bill is passed, legislators must ask “have we achieved what we sought to do”?

As will be discussed in more detail below and following on from this quotation, the Bill as currently drafted will have many unintended consequences.

Unintended consequences of the Bill as a whole

The recently enacted National Credit Act is an example of a piece of legislation that has resulted in many unintended consequences.  The aim of the Act is to protect consumers from unscrupulous credit providers and to ensure that credit is not granted recklessly.  As a consequence, it is now more difficult for a consumer to get credit from a reputable lender and this has been a breeding ground for the so-called “loan sharks”.  In the end, it is the “vulnerable consumer” who is again going to be exploited no matter how well intentioned and well drafted the law may be.

Consumer’s who exercise their right to privacy as per sections 11 and 12 of the Bill, will unintentionally impact on the legitimate revenue stream of the South African Post Office, as consumers will opt-out of receiving direct marketing material which includes hard copy mailers.

Another unforeseen consequence is the cost of businesses in ensuring that they are able to meet any possible claims under section 61 regarding strict liability. Most larger businesses will have to take out extra insurance cover to provide for possible claims, and this cost will unavoidably be filtered down to the consumer.

Small businesses impact

It is a concern to business, that small businesses in particular will face administrative and financial hurdles in complying with the provisions of the Bill.  The organization “SBP” drafted the Regulatory Impact Assessment draft guidelines as used by National Treasury and this same organization produced a document in June 2005 entitled “Counting the Cost of Red Tape for business in South Africa”.  After extensive research, SBP concluded that regulatory costs of so-called regulatory compliance cost South African businesses R79 billion in 2004 or 6.5% of GDP.  This figure has no doubt increased given that other compliance-focused pieces of legislation have become law since 2004, such as the National Credit Act.

Small businesses success is vital to ensure a healthy economy and in combating high unemployment.  By making it more expensive for a business to function, for example by the inevitable increase in insurance premiums due to the strict liability provisions of section 61 of the Bill, small businesses may no longer be viable.  

Existing small businesses may close and barriers to entry for prospective small businesses will be increased.

The increased compliance costs may also be a deterrent to small businesses starting-up.  An example would be the Bill’s focus on ensuring that contracts entered into with consumers do not contain unfair, unreasonable or unjust contract terms (section 48).  This is a well-intentioned aim of the Bill but it has the effect that standard form contracts (which are used out of necessity and also due to cost implications of drafting individual contracts for each circumstance no matter the size of the transaction) will be interpreted to the advantage of the consumer and to the detriment of the business owner/supplier.

To avoid this, a small business owner will either have to stop entering into transactions with prospective consumers, or enter into them but with no contract (taking the chance that an oral agreement may better serve the parties interests) or have individual contracts drafted, based on negotiated terms, for each transaction.  The latter is highly unlikely and would be a very costly exercise should a small business owner wish to simply sell a new appliance (for example) to a consumer.

Another area where a small business would face increased administrative and compliance costs, would be in complying with the provisions in the Bill on business names (sections 79 to 81).  In essence, every business that trades under a name other than a registered business name (such as under a company name or a close corporation name) will not be able to continue to trade as such unless the transitional provisions apply, because “trading as” names would in effect be prohibited where they are not registrable as business names.  Many businesses would have to register new legal entities and signage would have to be redone, as would all business stationery and corporate branding.

These are a few examples of where small businesses would be impacted by the Bill and these costs would in many cases have to be borne equally by larger businesses in ensuring that their businesses align with the provisions of the Bill.

Duplication of laws

The need to avoid duplication was discussed at length at the Nedlac negotiations.

The final version of the Bill (section 2(9)), envisages that a weighing-up of interests between the two pieces of legislation will have to occur where the pieces of legislation cannot apply concurrently.  The provision that gives the consumer the greater rights, will prevail.

Although the dti has made some welcome changes in an attempt to address duplication, such as exempting certain transactions covered by the Electronic Communications and Transactions Act, there are many areas where other pieces of legislation already deal with consumer matters, such as: National Credit Act, Foodstuffs, Cosmetics and Disinfectants Act, Companies Act, Hazardous Substances Act, Financial Advisory and Intermediary Services Act, Agricultural Product Standards Act, Meat Safety Act, Liquor Act, Pharmacy Act and the Medicines and Related Substances Control Act, Medical Schemes Act, the Collective Investment Schemes Act, the Pension Funds Act, the Financial Services Ombud Schemes Act, the Long-term Insurance Act, the Short-term Insurance Act and the Second-hand Goods Act.

It is understood that Government intends to exclude aspects of Financial Services, which are already adequately regulated by the Financial Services Board through other legislation. For instance the Long-term Insurance Act, Short-term Insurance Act and their Policyholder Protection Rules, the Financial Advisory and Intermediary Services Act; Collective Investment Schemes Act and Pension Funds Act.   This is not however reflected in the current version of the Bill and needs to be amended to give effect to this intention.

 

Most of these laws are outside the mandate of the dti and cannot therefore be repealed by the Minister of Trade and Industry.

Although the aim of the Bill to “unite” fragmented pieces of legislation and to modernize consumer recourse and remedies is supported, this should not be undertaken in a way that compromises other constitutional mandates or results in duplication.

BUSA recognises that the intention of Government is to make sure that consumers have redress in respect of purchase of goods or services and that most other laws that may regulate aspects of the goods and services do not provide for this, which means that consumers have to approach the courts if they need to seek redress.  While BUSA understands this objective BUSA does not believe that duplication of legislative requirements is an appropriate way to deal with it.

Another intention stated by government is that other laws may not go far enough in protecting the consumer.  Again BUSA does not believe that duplication is the only way to deal with this.  BUSA has repeatedly expressed the view that Government needs to operate holistically and in terms of regulation this does not mean that it is appropriate for one regulator to duplicate the work of another as it significantly increases costs both for the government and the private sector.  

BUSA is firmly of the view that Government can adopt a holistic approach to this matter.  

In this regard BUSA therefore proposes that redress for a consumer through a Commission or Tribunal be applicable to all goods and services where such redress does not exist through a sectoral regulator.

Institutional structures 

In terms of the introduction to the Bill (page 2), the Bill is intended to ‘promote a fair, accessible and sustainable marketplace for consumer products and services’ It is therefore, correctly, a primary objective of the Bill to promote access to justice and to ‘develop effective means of redress’ (page 4 of the Bill). This calls for simple, clear, expeditious and accessible procedures in order for the consumer to enforce his or her rights and for the consumer marketplace to be protected.

When explored further this gives rise to a number of implicit principles:

· Parties should clearly know where to go to enforce consumer rights, and such places should be geographically dispersed so that people can access such services

· The time that it takes to process disputes should be minimized

· Efficient and effective structures need to be in place that are capacitated and resourced to facilitate a fair outcome

· Credible advisory and support services should be available for parties

· People should be able to access consumer justice without the need for legal support and the associated financial expenses. Legal processes to be minimized where possible, except where matters are of such a nature that Court proceedings are required

· Conciliation should be used as a first option for all disputes, failing which adjudication. Alternative dispute resolution should be encouraged as an alternative to legal processes

· Sectors should provide their own services, provided they comply with the Act and are accredited to do so

· An inspectorate would also be required in order to ensure that certain rights are reviewed and enforced

· Legal precedent will not be created or traceable as decisions/judgement will be made by various courts (Provincial Consumer, Magistrate and High Courts) and the Tribunal

Contrary to the intention of accessible consumer justice as set out in the Explanatory Memorandum, BUSA believes that the institutional structures as currently designed will act as a barrier to the access of justice. The proposed institutional structure creates the opportunity for extensive time delays, excessive legalization, forum shopping, duplication and confusion as to which forum should be used. Parties could be tied up for extremely long periods of time in ascertaining which forum to approach and in working their way through the forums. This would require large financial resources, and in many cases would lead to complainants failing to pursue cases due to the time and resources required.  On closer consideration of the Bill it is clear that:

· It is very difficult to understand which forum to approach for what relief.  Section 69 indicates that parties may go to the Tribunal, the ombud with jurisdiction, the Consumer Court in the Province, the Commission, an ordinary Court or another alternative dispute resolution agency. The sections that follow section 69 outline the various bodies and their powers and the relationships between the forums. It is by no means clear which forum should be used for which purpose. Forums are not exclusive. This is complicated, unpredictable, costly and time-consuming for all parties. 

· The composition, powers and duties of some of the statutory institutions is not clear from the Bill. For example the provincial authority and Consumer Court are not defined. Furthermore the relationship between these two bodies is not defined.

· There is concurrent jurisdiction between the provinces and the Commission. This leads to inconsistency and an unclear jurisprudence, meaning parties do not know what to expect. It also leads to unnecessary duplication and expenses on the part of the State, as the same function is being performed by different bodies that all require training, administration and support services. 

· The option to go to voluntary bodies, and then in addition to still use the statutory bodies seems to apply. For example in section 69(2), a party that has approached the industry ombud, is still able to approach the Commission if the ombud’s process has been terminated. This leads to additional costs and time being expended. 

· Agreements concluded by alternative dispute resolution in section 70 have to be enforced via the High Court. This makes the process expensive for the complainant.

· Other than section 116 stipulating a three-year referral period, there are very few time limits contained in the Bill. The Bill fails to stipulate the period in which matters must be referred or handled by the different institutions. This leads to endless matters, and ultimately the failure on the part of the State to ensure consumer justice.

· There appears to be inadequate consideration of how the provisions of the Bill will apply in circumstances where consumer agreements cater for dispute resolution mechanisms such as arbitration.

· There is no provision for the consumer to first raise its concerns with the supplier, before engaging the services of the State.

· Significantly, alternative dispute resolution, which is now regarded internationally as one of the most efficient and effective means to sustainably resolve disputes, is hardly provided for in the Bill. There is no compulsory requirement to use alternative dispute resolution, and no capacity created to do so. Instead there is a brief voluntary provision created under the powers of the National Consumer Commission in section 99, with the focus of the Bill being on expensive, time-consuming and litigious investigations and legal proceedings.  

· There is a proliferation of alternative dispute resolution structures available to consumers in the financial services industry already. These include the FAIS Ombud (financial advice and intermediary services), the Long-term Insurance Ombud, the Short-term Insurance Ombud, the Pension Funds Adjudicator, the Consumer Tribunal in terms of the National Credit Act and the overarching Financial Services Ombud Scheme.  Various industry associations also exist within the financial services industry, for instance the LOA, SAIA, the Linked Investment Service Providers Association (LISPA) and the Association of Collective Investments (ACI). The current landscape in the Financial Services Industry (excluding banks) provides for various Ombud schemes and in the event where there is uncertainty, the overarching Financial Services Ombud will have jurisdiction. The addition of another layer of alternative dispute resolution will lead to legal uncertainty.

There are serious problems with the institutional framework contained in the Bill which will undermine the effective functioning of the consumer market. BUSA believes that a preferable model would be one similar to that applied for the application of labour rights, with institutions such as the CCMA (with national jurisdiction, accessible throughout the country and compulsory alternative dispute resolution as a first step for all disputes), Labour Court and access to the Equality Courts and Civil Courts in certain circumstances. 

· Regulations

The contents of the Bill in many cases is also dependent on Regulations being drafted.  The Regulations will contain the detail that is lacking at present in the Bill.  Without having sight of these at this stage, it is difficult for business to comment on the impact of the relevant provisions.

For example section 11 of the Bill concerns direct marketing to consumers and the consumer’s right to privacy.  Section 12 of the Bill deals with when a consumer may be contacted by a direct marketer but the details of the “prohibited periods” will be contained in Regulations.  Should the latter be reasonable (such as prohibiting contacting consumers on public holidays) then section 11 and 12 will probably not be a problem to the growing call centre industry in the country.  

The provisions in the Bill that are dependent on Regulations being drafted (save for the institutional aspects) are listed in the attached Annexure B.

The Bill makes no provision for mandatory gazetting for public comment of regulations.  BUSA requests that this be included in section 120.

· Alternative approach to some aspects

A possible solution is, where possible, to allow self-regulation of certain aspects that are covered in the Bill.  An example of successful self-regulation is to be found by way of the Wireless Application Service Providers’ Association (WASPA) and its WASPA Codes (regarded by ICASA as an outstanding example of self-regulation).  Various codes of practice are also being drafted at present, or improved to align with the provisions of new legislation (such as the Bill) such as the Direct Marketing Association Code of Conduct for Members and the Credit Provider's Association Codes of Practice.

Section 82 of the Bill envisages industry codes being drafted but the provision does not clarify  who will draft the codes and what would constitute an industry.  Industry codes as approved by the Minister, will also have to follow a cumbersome process in order for the code to become prescribed for a certain industry.  The effectiveness of codes lies very often in the fact that the codes are swiftly changed to ensure that the codes remain relevant at all times and to close any loopholes that may arise.  For some codes, such a process may be suitable due to the nature of the so-called “industry” but for many others, having to follow the lengthy process as envisaged in the Bill, will probably obliterate the effectiveness of the codes. Technological changes create the need to quickly change codes as they simply cannot be drafted technologically neutral in all cases.

The aforementioned codes (although some are not final) carry significant weight amongst their members, and their members are very well aware that they dare not breach the codes.  If the codes can successfully regulate the manner in which the above industries must behave in relation to each other and to a degree to consumers then there is no reason why the codes could not be successful if they are expanded to incorporate more consumer protection mechanisms.

Self-regulatory Codes that are enforced also reduce the need for State structures to be created to monitor compliance and ensure enforcement and this reduces the costs of implementation of legislation for the State.

· Regulatory Impact Assessment

A limited Regulatory Impact Assessment was undertaken on sections of the Bill that had been identified as having the potential to have unintended consequences or increase compliance costs.  This assessment was undertaken using the template for cost benefit analysis and economic impact analysis as developed for the national regulatory impact assessment system currently being piloted by Government.

Where an analysis was undertaken the findings are included in the relevant sections below.

SPECIFIC COMMENTS ON THE BILL

CHAPTER 1

INTERPRETATION, PURPOSE AND APPLICATION

Part A

Interpretation 

Section 1: Definitions

Use of the word “person” and other types of “person” defined in the Bill.


The word “person” is used in many sections when the word “supplier” or “consumer” would be more correct.

In addition, the words “prospective consumer” and “potential consumer” are used (as well as “individual”) and there is no clarity as to when a consumer would be considered to be either of these. There is also the notion of a “vulnerable consumer” and again there is no definition of this.

There are also many other types of “person” in the Bill (e.g.: distributor, importer, intermediary, producer, retailer, service provider and supplier) and it is not clear how they all work together and if they are all actually necessary.

‘‘regulatory authority’’ means an entity established in terms of national or provincial legislation responsible for regulating an industry, or sector of an industry;

It appears from this definition that the intention here is to restrict any application of the term to specific sectoral regulators, which means that the possibility of exemption provided for in Section 5 would be limited to very few sectors.  (See comment under section 5)

Definition of “service” as regards “intermediary services” under the Financial Advisory and Intermediary Services Act

Insurance contracts and protection of the rights of consumers are covered extensively in existing laws such as the Financial Advisory and Intermediary Services Act (and its Regulations including the General Code of Conduct), the Short-Term Insurance Act (and its Policy-Holder Protection Rules) and the Long-Term Insurance Act.  This fact has been acknowledged by the dti and it has stated that the intention of the Bill is not to duplicate the insurance law provisions in the Bill.

Under the Financial Advisory and Intermediary Services Act, a registered financial services provider may register as a provider of advice and / or intermediary services.  The definition of “service” has been amended by the dti by exempting from the definition of “service”, “advice that is subject to regulation in terms of the Financial Advisory and Intermediary Services Act”.  Intermediary services would thus stall fall within the ambit of the definition of “service” and thus intermediary services would have to comply with the Bill.

Given that the Financial Advisory and Intermediary Services Act was drafted to protect consumers as regards financial services (both as regards advice and intermediary services) and that its General Code of Conduct which applies to both the giving of advice and the rendering of intermediary services, contains (inter alia) provisions regards information that must be given to consumers, how it must be given, various disclosure matters and also the obligations of direct marketers, it is suggested that intermediary services also be excluded from the ambit of the Bill.  This will also ensure that there is no unnecessary duplication of legislation.

Section 2: Interpretation

Section 2(9): states that where there is an inconsistency between any provision of the Bill and a provision of an Act (apart from certain listed aspects), the provisions of both Acts apply concurrently to the extent possible to apply and comply with one of the inconsistent provisions without contravening the other, and where this is not possible, the provision that extends the greater protection to a consumer prevails.

This will involve a weighing-up of the provisions of both overlapping pieces of legislation.  Ideally the Bill envisages that both pieces of legislation should apply but where this is not possible, the one that gives most protection to the consumer should trump the other one.

Considering that the Bill aims to ensure that consumers know what their rights are (in other words creating clarity), it will not be easy task for the average consumer to know which piece of legislation should prevail over the other one (if the other piece of legislation is even known by the consumer).

BUSA believes that the most appropriate away to deal with the challenge presented by the need to deal with potentially overlapping provisions is to eliminate duplication in terms of this Bill and to allow the National Consumer Commission to consider overlapping provisions as they arise and then in consultation with the concurrent regulator to find appropriate solutions.

In cases where both pieces of overlapping legislation are within the mandate of the dti like the National Credit Act they should be addressed during the consideration of this Bill.

In respect of the overlap between the Bill and the National Credit Act.  In a previous draft of the Bill, it was stated that agreements governed by the National Credit Act would be exempted from the ambit of the Bill.  This would have ensured that the consumer knew which piece of legislation to consult where she wished to know what her rights are as regards the credit agreement itself. Now, such a consumer would have to consider the Bill and also the National Credit Act and tackle the task of considering whether the provisions of both pieces of legislation should apply and if not, which one trumps the other.

Agreements covered under the National Credit Act should be explicitly excluded from the ambit of the Bill, as it is a law, which deals with a specific consumer market, and is specifically drafted to deal with credit and credit-related matters.  Whilst this law is by no means perfect, it is best suited to deal with credit matters and not the more generally worded Bill, which deals with other consumer concerns.

The assets or goods financed under credit agreements, for example clothing bought under a credit facility, should be governed by the Bill.  This means that issues of quality, safety and rights of return of the good concerned will benefit from the Bill’s provisions and the credit agreement will be dealt with under the National Credit Act.

To illustrate the overlap based on the current drafting of the Bill, an example of where the Bill extends into the realm of matters covered under the National Credit Act, is at section 8(2)(a) where a supplier must not unfairly discriminate against a person based on any of the grounds set-out in Chapter 2 of the Promotion of Equality and Prevention of Unfair Discrimination Act when “assessing the ability of the person to pay the cost, or otherwise meet the obligations, of a proposed transaction or agreement.”

Well known is the National Credit Act’s requirement that an affordability assessment be conducted by credit providers in assessing whether a consumer can meet the obligations under a credit agreement in order to ensure that credit is not granted recklessly.

Another example of the overlap is in the definition of “supply” which refers to selling goods by way of installment. Should the installments be subject to a fee or a charge of any nature, this will fall under the National Credit Act.  This reference in the Bill should be clarified.

Part B

Purpose, policy and application of Act.

Section 5:  Application of Act

The dti has also said that the Bill will apply to the State where the State is a supplier of goods and services.  This is based on their interpretation of the wording in section 5(2)(a).  

However this wording is not clear and could be seen to exclude the State from application of the Bill where it is a supplier.  It is suggested that this provision be reworded: “in terms of which goods or services are supplied to the State as a consumer”.

BUSA believes that the requirement that exemptions can only be considered at the request of another regulator is quite onerous and cannot understand why the evaluation of other legislation which is duplicated in this Bill cannot be completed prior to finalization of this legislation.  In addition as referred to in respect of the definition of regulatory authority it appears as if this provision is restricted to sectoral regulators.  This would result in discrimination against sectors where a sectoral or industry regulator does not exist.

Not only will the consideration of the case of duplicate regulation for each product as contemplated in section be onerous on Business it will be onerous on Government and will require a wide range of technical skills to undertake the evaluation.

In these cases exemption must be allowed at the request of any regulator.

Section 6: Threshold determination 

As with the National Credit Act, section 6 (read with section 5(2)(b)) of the Bill provides for certain transactions to be excluded from the ambit of the Bill.  To be exempt, not only must the value of the transaction exceed the monetary value as prescribed by the Minister, but the goods / services must be supplied to a person in the supply chain and as provided for in section 5(2)(b)(ii).

The use of a monetary threshold in the National Credit Act is perhaps more appropriate considering its narrower and more specialized focus.  In the Bill, the reference to a “transaction” is somewhat unclear and indefinable as one is not certain as to whether the threshold applies to a specific transaction or to a series of transactions between the parties. 

To illustrate, where a supplier and a consumer enter into a service provider agreement for the supplier to provide ongoing catering services to the consumer, would the transaction requirement apply to the total cost of the transaction over the life of the agreement, or only for a calendar year, or to the cost of a specific catering service (e.g. for a function) which is the subject of a dispute.  

Alternatively, and possibly easier, is to exempt suppliers based on their annual turnover and not based on the transaction size.  

In addition and in order to give more meaningful comment on the threshold, the monetary threshold needs to be known.  In the absence of this, it is not possible to fully comment on the impact of the provision.

There is also concern that the threshold requirement alone will not exempt transactions (or entities if our recommendation is accepted) that are entered into between large businesses as section 5(2)(b) requires that the transactions must not only exceed the value as per section 6, but they must also be part of the “supply chain” requirements as per section 5(2)(b)(ii)(aa) or (bb).

The effect of this is that large transactions between large businesses, which exceed the value as per section 6 would however not be excluded from the ambit of the Bill where the large business “consumer” is the end user of the goods supplied by the large business supplier.  It is surely not the intention of the legislature to have such transactions covered by the Bill and it is suggested that the “and” at the end of section 5(2)(b)(i) be replaced with “or”.

CHAPTER 2

Part B

Consumer’s right to privacy

Section 11: Right to restrict unwanted direct marketing

The social objectives of clause 11 will not be best achieved through the introduction of the provision in its present form.  

Poorer consumers may be less able than others to protect their rights due to the fact that some costs will be incurred in registering their desire to restrict marketing efforts towards them, and also because a registry of this nature is most easily accessed via the internet, which is not available to the majority of South African households. 

The costs associated with the implementation and enforcement of the regulations could outweigh any benefits that might be felt by consumers.  Even if the regulation can be efficiently implemented, until the mechanisms for the registry are established the actual costs for the administration and management of the proposed registry remain unclear. These costs can be avoided through strengthening existing self-regulating industry procedures.

The main unintended consequence of the regulation is the potentially significant negative repercussions for the South African Post Office.  There is also the potential for loss of employment in direct marketing firms. 

It is questionable whether protection of a subjectively-based consumer right should come at the economic cost of possibly driving marketing companies and some government services out of business, and at a disproportionate cost to the taxpayer.

Section 12: Regulating of time for contacting consumers

This provision must be read with section 11 of the Bill (regarding the right to restrict unwanted direct marketing).  

The extent of the provision cannot be commented on fully as the provision is dependent on Regulations being drafted which will detail the “prohibited period” (being the specific days, dates, public holidays or times of the day) wherein direct marketers may not contact consumers at home unless they have expressly or implicitly requested or agreed otherwise.

The call centre industry is a thriving industry that creates employment opportunities but it is also generally an industry that is all too aware of the irritation factor that consumers experience when they are pestered by unsolicited calls about goods or services.  Reputable organizations such as the Direct Marketing Association already provide an opt-out register for consumers to register “do not contact blocks” and which its members are required to check before embarking on direct marketing campaigns.

However, without knowing the extent of the prohibited period to be prescribed by the Minister by way of section 12, BUSA is not able to comment on the effect that this provision will have on direct marketing activities.

Section 11 gives consumers the opportunity to opt-out of direct-marketing communications.  This provision gives consumers enough privacy protection (and is enhanced by the opt-out provisions of the National Credit Act and will further be expanded on in the Protection of Personal Information Bill) 

BUSA therefore recommends that section 12 be deleted in its entirety and that this be regulated by the concept Bill entitled the Protection of Personal Information Bill

Section 14: Expiry and renewal of fixed term agreements

This Section deals with the expiry and renewal of fixed term agreements.  The proposed section raises some issues of concern for long-term insurers in their capacity as suppliers as mentioned above.  Although BUSA is fully aware of the risks associated with standard form contracts in that the balance of power often weighs too far in favour of the supplier and that it gives the supplier the power to impose terms which the consumer may not have explicitly agreed to in an individually negotiated agreement, it is submitted that regard must also be had to the overall well-being of the suppliers’ business and of all their consumers and the common law insofar as the law of contract is concerned.  

Section 14 applies generally across diverse business areas.  It is our view that the section is written in general terms, does not indicate how the provisions are to be interpreted in any specific context and does not define or explain what is meant by all the words and phrases used.

It is submitted that, although suppliers should not impose unfair terms which limit the consumers’ rights, such detailed rules as contained in the proposed section 14 are not necessarily the answer to raising the standards of consumer protection as they may not give suppliers the flexibility required to deliver fairness to all their consumers.

It is furthermore submitted that fairness is more likely to be achieved by protection through industry self-regulation for particular types of contracts and regulations and/or guidelines for the drafting of fair clauses in standard form consumer contracts.

Section 14(1)(b)(i): Termination by consumer

This section provides that the consumer may cancel a fixed term agreement at any time by giving 20 business days’ notice to the supplier.  Although the purpose is clearly to protect the consumer on the assumption that there tends to be an inequality of bargaining power between suppliers and their consumers, it is submitted that protection of the consumer and the supplier are not mutually exclusive factors.  

Providing the consumer with the proposed right to terminate, especially in view of the limitation of the supplier’s rights in terms of sub-section 14(1)(b)(ii), would not only be extremely inequitable to the supplier, but also undermines any certainty for the supplier with regards to the term of and future income streams from agreements.

It is submitted that fairness requires taking into account the nature of the goods or services for which the contract was concluded.  What is sufficient to meet the requirements relating to the rights of the consumer to dissolve the contract in practice will differ according to the particular product or service and the particular circumstances.  It is proposed that the section is amended to provide for a general requirement to pay due regards to the interests of the consumer, having regard to the consumer’s legitimate interests in relation to contracts over which they have had no influence but to which they will be nonetheless bound, and for a general indicative list of circumstances under which the consumer may be free to terminate the contract.

Section 14(1)(b)(ii): Termination by supplier

The section provides that, despite what is contractually agreed between the parties, supplier may cancel the agreement 20 business days after giving notice to the consumer of a “material failure” to comply with the agreement, unless the consumer has rectified the failure within that time.  The provisions of this section poses a number of questions regarding premature termination which must be addressed in order to prevent confusion on the side of both the consumer and the supplier:

An understanding of the way in which a consumer may be guilty of “material failure” is required.  “Material failure” seems to us to refer to “material breach” as we know it.  Or does it also cover repeated breach where the breach is not material?  What about repeated rectification by the consumer after notification, such as continuous late monthly payments?  It is proposed that the expression “material failure” be defined in the relevant section.

The section furthermore provides that the consumer “may” cancel the agreement.  It is not clear from the wording of the section whether the contemplated “material failure to comply with the agreement” is the only basis on which the consumer may lawfully terminate the agreement or whether the intention is simply to regulate the notice period required in the event of material failure to comply and, hence, that the supplier would still be able to lawfully include and rely on terms in the agreement entitling the supplier to terminate the agreement and have recourse to the supplier’s existing common law termination remedies.

In order to give more meaningful comment on this aspect, the intention of the legislator needs to be known.  In the meantime, it is submitted, however, that a contract is less likely to be unfair to the consumer if the contract enables the consumer to terminate only with a valid reason which is specified in the contract. It is accordingly suggested that this section be amended to require the supplier to provide valid reasons for termination and to either set out a non-exhaustive list of termination terms which may be regarded as unfair or to provide specifically that the section does not render the suppliers’ existing common law rights to terminate inapplicable.

Proposed section 14(1)(d): Automatic renewal

This section provides that, on the expiry of the fixed term, the agreement will automatically continue on a month-to-month basis, unless the consumer expressly directs the supplier to terminate the agreement or agrees to a renewal for a further fixed term.  It is our view that the proposed right places the supplier in an untenable position of uncertainty whilst it is not clear at all what protection the clause aims to provide to the consumer.  

We propose that the proposed section be deleted.

Section 14(2)(b): Penalties

This section provides that upon cancellation of the agreement as contemplated in sub-section (1)(b), the supplier may impose “a reasonable cancellation penalty with respect to any goods supplied, or discounts granted, to the consumer in contemplation of the agreement enduring for its intended fixed term”.  

Firstly, the proposed section only deals with:

“goods” supplied; and discounts granted for entering into an agreement for a particular fixed term.  

No provision seems to have been made in the case where “services” were rendered, such as those contemplated in section (e)(iii) of the definition of “services”, namely the provision of “access to or use of any premises or other property in terms of a rental agreement.

Secondly, it is not clear whether this clause overrides the common law contractual rights to damages in the event of termination of contract or whether it caters for “penalties” in addition to damages.

It is submitted that the section be amended to:

· include cancellation penalties in the case of cancellation of a services agreement;

· address the position of common law rights to damages and claims for specific performance.

Part D

Right to disclosure and information

Section 22: Right to information in plain and understandable language 

BUSA welcomes the deletion of the official language clause and the retention of the plain and understandable language clause.  However the plain language requirement still poses some significant challenges in some sectors.

In its joint briefing to the NCOP and NA Committees tasked with dealing with the Bill, there was a view that the official language requirement clause should be reconsidered and inserted in the Bill.

The dti has explained that given the broad scope of the Bill, the plain language requirement was perhaps more appropriate than an official language requirement.  

An official language requirement would be almost impossible to execute across all sectors considering the endless documents that are produced, unless it is limited to certain key documents (such as terms and conditions of supply) as is the current practice with documents to be produced under the National Credit Act.  

The National Consumer Commission should at least be required to draft guidelines for assessing whether a notice, document or visual representation satisfies the plain language requirements.  The contents of these guidelines are required in order to comment further on this provision.  Notwithstanding the inclusion of the possibility of excluding labels in cases where they are found to comply with this legislation, it is not true to claim that this will not impose a additional burden on business.  In practice in order to ensure compliance with this legislation companies will be forced to obtain a ruling from the Commission on the compliance or not with these provisions.  

BUSA also requests that such guidelines be published for comment prior to finalization and recommends appropriate amendment to the relevant sections in this regard.

While the social costs of consumers not fully understanding the hazardous nature of some goods is a strong underlying objective behind these clauses, it is not clearly demonstrated that plain language labelling as outlined in the Bill will lead to changed consumer behaviour with regard to these goods. 

The Bill does not acknowledge widespread illiteracy in addressing the labelling of hazardous products.  Nor do the regulations address the common problem of dangerous products that are re-packaged and sold in the informal sector, such as paraffin sold in soft drink bottles.  Alternative approaches such as targeted consumer awareness and education might better protect disadvantaged consumers.

In respect of the prescription of specifications for information to consumers, in may cases this is a highly technical matter that should not be regulated in a general sense.  

It can be assumed that the compliance costs to business in terms of redesigning and rewording labels and instruction materials are likely to be significant. A matter of particular concern is the nature of the guidelines allowed for in clause 22 (3). Quantification of these costs is dependent on a number of questions arising from the proposed regulations that remain unclear, such as how is language to be deemed suitably simple?  Will government provide official approval for all written material related to consumer products? If new labelling requirements in plain language require official sanction, the unintended consequence of time lost in the inevitable production delays could have a significant negative effect on the economy.  Furthermore, the practicalities of enforcing and monitoring these regulations and their associated costs incurred by government will need to be drawn from tax-revenues, ultimately increasing the tax burden on tax payers.

Section 36: Promotional competitions 

The Bill (at section 3(1)(b)) recognizes that certain consumers, such as minors, may be at a disadvantage when accessing goods or services.  Minors, however, should be protected from unscrupulous marketing campaigns as they are easily lured into believing that goods/services offer certain benefits.

Inserted into the final version of the Bill is a specific provision, which deals with agreements entered into with persons who lack legal capacity (section 39), such as minors.

Considering the protection afforded to minors who are not emancipated by way of section 39, it is somewhat surprising that section 36 regarding promotional competitions does not oblige “promoters” (as defined) to be sensitive to the vulnerable nature of minors when conducting promotional competitions. 

Although section 36(3)(b) states that a promoter of a promotional competition must not award a prize in a competition to a winner of a competition “if it is unlawful to supply those goods or services to that prize winner”, it states further that this does not “preclude awarding a prize to a person merely because that person’s right to possess or use the prize is or may be restricted or regulated by, or otherwise subject to any public regulation”.  This means, as an example, that a minor may be awarded the prize of a vehicle even though the minor is not legally allowed to drive the vehicle.

Whilst one understands the need for promoters to access minors in order to grow brands and for sales of goods or the supply of services, it needs to be recognized that minors are exploited and need to be protected.

Part F

Right to fair and honest dealing

Section 40: Unconscionable conduct

A new definition in the Bill is “unconscionable” which is defined as: “when used in relation to any conduct means – (a) having a character contemplated in section 40; (b) otherwise unethical or improper to a degree that would shock the conscience of a reasonable person”.

The fact that there has been an attempt to give a definition to the term is welcomed by business as it was very clear at the dti’s Consumer Law Conference that the concept of what constitutes “unconscionable” conduct was somewhat perplexing.

The first part of the definition refers to section 40 of the Bill.  This provision is very broadly framed in that “a person may not use physical force against an individual (which should be changed to a “consumer”), coercion, undue influence, pressure or harassment, unfair tactics or any other similar conduct” in connection with any of the matters listed, such as negotiating or enforcing an agreement to supply goods or services to a consumer or the recovery of goods from a consumer.  

This is an example where the Bill overlaps with the provisions in the National Credit Act concerning credit agreements.  Where a consumer and a credit provider enter into a credit agreement, the National Credit Act provides more than adequately for the protection of the rights of a consumer.  This is also the case where the consumer defaults under the credit agreement and the credit provider intends to assert its rights under that agreement, by for example, demanding payment or recovery goods from the consumer.

In general, the provision is so broadly phrased that (in a situation where the National Credit Act does not apply) a supplier who supplied goods to a consumer and who did not receive payment therefore, could be regarded as using coercion or unfair tactics by obtaining the services of a good litigation attorney and suing the consumer for payment of the goods.

Subsection (2) is also extremely broad in that it states that “it is unconscionable for a supplier to knowingly to take advantage of the fact that a potential consumer was substantially unable to protect the consumer’s own interests because of physical or mental disability, illiteracy, ignorance, inability to understand the language of an agreement of any other similar factor”.

Read together with the provisions of section 8(1) to (3) regarding protection against discrimination, the provisions of section 40 would leave the supplier in a catch-22 position: should the supplier decide not to enter into a transaction with a consumer because the consumer appears to be “ignorant”, it could be that the supplier is regarded as discriminating against the consumer based on the provisions of section 8(1) to (3).

The second part of the definition of “unconscionable” refers to conduct that would shock the conscience of a reasonable person.  

The Bill contemplates different “types” of consumers (as per section 3(1)(b)) of the Bill where reference is made to certain consumers who are at a disadvantage when accessing goods or services (such as seniors, minors and other “vulnerable consumers”)) and it is not clear whether the second part of the definition as it is drafted would cater for these different types of consumers (as in less-sophisticated consumers versus more sophisticated consumers), based on the objective determination that will be used when deciding what constitutes unethical or improper conduct “to a degree that would shock the conscience of a reasonable person”.

It is recommended that this (part (b) be redrafted to read: “acting in bad faith, as between a supplier and consumer, particularly with respect to bargaining power so as to unreasonably take advantage of the consumer in the given circumstances”.

Part G

Right to fair, just and reasonable terms and conditions

Section 48: Unjust, unreasonable and unfair contract terms 

This provision appears to interfere with free-market principles and the simple economics of supply and demand.  

The provisions of section 48(1)(a) for example, provide that a supplier must not “offer to supply, supply or enter into an agreement to supply, any goods or services at a price that is manifestly unfair, unreasonable or unjust or on terms that are unfair, unreasonable or unjust”.

Prices of goods and services are dictated by and large by supply and demand.  Higher priced luxury items are sold at lower volumes than cheaper everyday goods and regional pricing may apply due to logistical and geographical reasons.  It is also trite that bargain goods are cheaper as the goods as not as durable; consumers are aware of this.  Luxury goods (whilst not always being of superior quality) may, however, not be worth the price paid but a consumer may be willing to pay this for the fact that there is a brand name on the luxury good.  In terms of the provisions of section 48, this would mean that the price of the goods concerned is possibly manifestly unfair despite the fact that there is a “willing buyer and a willing seller”.  

Business is by no means advocating that consumers must be ripped-off.  Consumers have a right to know what they are buying (such as with grey goods or fake branded goods) and the reason why the goods they are interested in buying cost considerably less than similar goods (for example because they have no warranty) but the broadly worded provisions of this clause need to be restricted.

By broadly prohibiting certain terms, the Bill envisages individually drafted agreements with all consumers, no matter the circumstances.  Not only would this be impractical and impossible, this would slow down businesses and would also add to costs in that businesses (assuming that they can afford to) would have to employ extra staff members to vet contracts and also to negotiate them.

Business is fully aware of the fact that some customers are exploited and are forced to sign documents that they do not understand.  This is very often the case where goods are sold to a consumer by way of a credit agreement and this is now covered under the National Credit Act.  Insurance that a consumer may take out in such a case, is also covered by the National Credit Act and further comprehensive protection is provided by insurance legislation and also the financial services legislation.

Assuming that the aforementioned laws apply as per section 2(9) of the Bill, section 48 is then left to deal with all other types of agreements/transactions that consumers conclude.  This would relate to signing-up for club membership or subscribing to a magazine, or entering into a lay-by agreement (as examples).  

Standard form agreements for the aforementioned will have to be drafted to the benefit of the consumer.  It is true that excessively one-sided and inequitable agreements could be seen as being in bad faith and should not be encouraged.  There are, however, realities and risks that have to be taken into account when concluding agreements, and passing of risk is an everyday practice.

Standard form agreements should also be treated differently to negotiated agreements.  Where the exemption provisions of section 5(2)(b) do not apply and a business-to-business transaction falls within the ambit of the Bill, these agreements should not be subject to Part G of the Bill at all.  Parties to negotiated agreements are often business people and are comfortable negotiating agreements even where the terms are not all equitable.  Such is a reality of doing business i.e. “give and take”.

Section 49: Notice required for certain terms and conditions 

Following on the commentary above, section 49 requires that notices or agreements that purport to limit the liability of suppliers, constitute an assumption of risk/liability by a consumer, indemnifies the supplier or constitutes an acknowledgement of any fact by a consumer must be drawn to the attention of the consumer before entering into the transaction or payment is made (whichever is earlier).

The aim of the provision is a good one: consumers must know what they are signing and a supplier must not try to pass on liability or risk to an unsuspecting consumer.

In practice, however, it will be very difficult for larger businesses to do this.  In a retail store environment for example, cellphones are sold.  Most cellphone documents/manuals contain clauses limiting liability of the manufacturer and it would not be possible to train store staff and keep them informed of all the manuals and documents that limit liability of the manufacturer for all cellphones that are sold.  The store environment is one where consumers want service to be swift and store staff have a very high turnover rate making it difficult to constantly train staff even just in the basic store procedures.

In this example, it would also mean that store staff would have to open the cellphone box and take out the relevant document (and clause) and show it to a consumer.  Should the consumer then decide not to purchase the cellphone from the opened box, the retailer will not be able to sell that phone as the box has been opened.

Considering that cellphones are imported, most documents will be written in English but will not necessarily be in plain and understandable language.  Overseas manufacturers will not change their documents to suit local requirements and supplier/importers will not be able to do so either based on costs and also the fact that sealed boxes will have to be opened to insert the new “plain language” documents.  

It is suggested that imported goods be excluded from the application of this provision. 

The proposed regulation has considerable repercussions for business because in effect, it implies that all goods are sold without defect. The social benefits of greater consumer protection must outweigh the economic costs to society to result in a gain in overall net welfare. These economic costs can be significant in specific sectors as has been shown from international experience. It is very difficult to determine whether the benefits of the regulation outweigh the costs and this can certainly not be claimed with any confidence  

The analysis suggests that the specifics of the regulation are important in determining the balance between costs and benefits and that these have not been sufficiently taken into account in the drafting of the regulation. In particular, the duration of the return window (set at a blanket 6 months for all goods) and the extensive right to return goods pushes up the economic costs to society substantially. If compliance costs are sufficiently large, firms may react by saving on labour costs.

An improved targeting of the approach to warranty is very likely to ensure that the policy objectives are met while significantly reducing the costs to the economy of the regulation. 

It is not only total costs that are of concern. Strict liability across all forms of consumer goods will increase the regulatory burden on micro, small and medium enterprises. This increases the barriers to entry, and ultimately weakens competition. Again, better targeted regulation could meet the broad policy objectives while avoiding additional burdens on small and medium sized enterprises. 

The regulations may also act as a disincentive to foreign direct investment in the retail sector due to expectations of lower profits and increased compliance costs.

CHAPTER 2

Part H

Right to fair value, good quality and safety

Section 53: Definitions applicable to this Part

There are specific definitions applicable to this Part of the Bill, most of which are very broad.  Given the far-reaching implications of the provisions in this Part, including strict liability (which is dealt with in detail below), it is essential that these definitions are limited to goods that can cause damage or harm.  

Having said this, however, it is also important to note that certain goods should be excluded on the basis that the dangers or harm that could result from the use of the goods, are dealt with in other pieces of legislation such as the Hazardous Substances Act and the Foodstuffs, Cosmetics and Disinfectants Act.

Definitions used to describe dangers and hazards need to be harmonised across the various pieces of legislation in order to ensure that that overall integrity of the safety system is maintained.  Discussions with government on this section have concluded that further work in this area is required.

Section 56: Implied warranty of quality

This section provides that, due to the implied warranty of subsection (1), consumers will be able to return any goods to a supplier without reason or penalty , and at the supplier’s risk and expense, where the goods fail to satisfy the requirements and standards contemplated in section 55 and the supplier must either repair the defective/unsafe/failed goods or refund to the consumer the price paid for the goods (at the option of the supplier). There is also no provision for the consumer to provide adequate proof of purchase and there is no definition of what constitutes a refund.

The definitions as stated are very wide.  Consequently, the effect of subsection (2) is that it gives the consumer the right to return goods up to 6 months after delivery thereof due to, for example (and in terms of the definition), a defect: to illustrate, a consumer who purchases a summer dress (in summer) may decide after a few months of buying and also wearing it, that she is not happy with it and instead of returning the goods as per section 20 of the Bill (and thereby paying a “fee” to the retailer to restore the dress for resale or as a charge for using the dress where it cannot be resold), she may return it based on a “defect” such as a “characteristic of the good” that renders its “less useful” or “practicable” than persons would reasonably be entitled to expect, because the dress is a summer dress and as it is winter, it is less useful or practicable.

The aforementioned is merely one example of an absurd result based on the wording of the provision.  Given the broad range of other commentary on this Part, however, the commentary of the organizations affiliated to BUSA (such as the commentary by the Retail Association and the Chemical and Allied Industries Association) should be referred to.

Section 61: Liability for damage caused by goods

The Bill will also change our existing common law particularly as regards the law of contract and the law of delict.

It is true that to the laywoman, the common law is not easily understood or accessible.  The beauty of common law is, however, that it is law that is made based on court made law, there is a system of precedent and the circumstances of each case are considered.  

An example of an existing common law position that the Bill aims to change is the law of strict liability for product defects.  In order to succeed with an action in delict, a plaintiff would have to prove the five elements of delict, one of which is fault (i.e. intent or negligence).  Strict liability is basically liability without the plaintiff having to prove fault.  Generally in our law, fault still needs to be proven.

What the Bill provides for (in section 61) is introducing a broad strict liability on the part of any producer, importer, distributor or retailer of any goods for any harm caused wholly or partly as a consequence of supplying any unsafe goods, a product failure, defect or hazard in any goods or inadequate instructions or warnings provided to the consumer pertaining to any hazard arising from or associated with the use of any goods.  This regime of strict liability is not absolute in that certain defences are available.

Despite the defences (which will prove to be difficult in practice for a defendant to use), imposing such a regime will be extremely inequitable to businesses.   Businesses will have to take out extra insurance cover  if they are able to cover the risk that it could be held liable for damage caused by a product that it had had no part in producing, and no matter how prudently that business researched the safety of the product before it sold it onto consumers.

Business recognizes the need for businesses to be encouraged to sell products that are safe to consumers and also free of defects.  Our markets are flooded with cheap products with inadequate warnings but imposing strict liability on businesses will not solve this problem.  

Strict product liability will generally achieve its social objectives by ensuring that producers or sellers of goods internalise the risk of incurring the costs of liability by improving the quality and safety of the good in question. For this objective to be achieved producers and sellers need to have a reasonable expectation that the strict liability provision will be enforced.  It is therefore crucial to the effectiveness of this provision that enforcement is effective via self-regulation, consumer awareness and other mechanisms.

The inclusion of economic loss in the definition of harm in this clause could have considerable cost implication for producers, importers, distributors and retailers, exposing suppliers to huge damages claims. In the case of smaller suppliers, one such case could ruin its business. Proving economic loss can involve expensive litigation. A producer or importer, distributor or retailer will have to take out extensive insurance cover to provide for the risk of being liable to consumers in terms of this clause. 

The clause could result in any increased compliance and liability costs being built into retail prices and eventually borne by consumers. Research suggests that a relatively small increase in the price of goods has a disproportional effect on poor consumers who spend a greater proportion of their incomes meeting their basic needs.         

Further, the reliance of a strict liability provision on the harmed party bringing a claim for damages caused is likely to prejudice lower income consumers who are less aware of their rights than wealthier consumers. Poor consumers may also lack the resources needed to bring a claim for damages.  

This situation cannot be remedied by alterations to this specific clause and are best addressed in the broader provisions that are made in Chapter 3 of the Bill relating to the protection of consumer rights and consumer’s voice. 

Educating consumers about their existing rights - especially given that South African law already imposes strict liability on manufacturers in certain circumstances - would improve consumer protection.  

CHAPTER 3

PROTECTION OF CONSUMER RIGHTS AND CONSUMER’S VOICE

Part A

Consumer’s right to be heard and obtain redress

Section 69: 
Enforcement of rights by the consumer

Clear direction should be provided as to which forum should be used for which right. 

Section (1)(d) is potentially problematic as it provides for residual jurisdiction for ordinary Courts on consumer issues. This has created a very confusing and time-consuming situation in other jurisdictions (such as labour where the role of the specialist Labour Court and the ordinary Courts have come into conflict with different judgements on the same matter) and should be guarded against. Ordinary Courts should have a residual right in terms of the common law, and should not have any overlapping jurisdiction on rights provided for in the Bill.

It is unclear how the provisions of the Bill will operate in circumstances where the parties have entered into an agreement that has dispute resolution mechanisms providing for example for arbitration.  

Section 70:
Alternative Dispute Resolution

Where parties reach agreement, it is practically impossible for most consumers to enforce the agreement in the High Court through obtaining a consent order in terms of section 74. Legal support is required, and it is likely that in circumstances where the consumer lacks sufficient funding, that justice will not be done. Both to process the consent order through the Court, and to enforce the order in the event of default requires funding. In addition, the vulnerable consumer is unlikely to be able to provide security for costs, required by the sheriff of the court, before enforcement can take place. A major benefit of alternative dispute resolution, is an inexpensive and expedited procedure. This is undermined by the requirement to confirm the order in the High Court. A different solution is required regarding enforcement of orders.

Section 71:
Initiating a complaint to the National Consumer Commission

There are no time frames in place for the referral of the dispute to the NCC. This is required in order to ensure greater business certainty. 

Part B

Commission investigations

A time-period of 60 days should be provided for from the date of conduct, which is alleged to constitute an infringement of the Act. 

Section 72:
National Consumer Commission Investigations

It is not clear when a matter should be referred to the NCC or to the other bodies. It seems possible that a party could forum shop and go backwards and forwards between the various bodies and not obtain any form of redress.

Section 73: 
Outcome of Investigation

The referral to the Consumer Court permits either party, without input of the other, to request the matter be referred to the Tribunal. The Tribunal has discretion on whether to agree to this request, but if not, the Consumer Court must in terms of subsection (5) conduct proceedings consistent with the requirements of the Tribunal. This appears to be very difficult as it is unlikely that composition of the Tribunal and Consumer Courts will be similar and that the rules of the two bodies will be aligned. 

There should be the right of the respondent to respond to the investigation. 

Section 74: 
Consent orders

It is noted that in the absence of an award of damages, the complainant need not agree to an order in order for it to conclude the complaint. 

There is a typographical error in subsection (1) line 2 which reads “the respondent agree to and should read ‘the respondent agrees to”.

Section 75: 
Referral to Tribunal

This allows for forum shopping and the associated problems therewith. Far tighter referral proceedings are required. 

There are no time limits for the application to refer the matter to the Tribunal, the setting down or hearing of the matter by the Consumer Court or Tribunal, which would be desirable.

The establishment, status, composition and powers and duties of the provincial Consumer Court are not provided for. Bearing in mind the importance of these entities as they can substitute that of the Tribunal, it is not desirable that they should be unregulated in this Act. 

There are no guidelines on how the Tribunal must make its decision, thereby making it very difficult for the supplier to adequately respond. Must the Tribunal make a decision on the basis of equity, fairness or right?

Part C

Redress by court

Section 76: Powers of court to enforce consumer rights

Class actions

The Bill makes it possible for class actions to be launched according to section 4(1) and section 76(1).

Section 4(1) provides that any of the listed persons may approach a court, the Tribunal or the Commission alleging that a consumer’s rights in terms of the Bill have been infringed, impaired or threatened, or that a prohibited conduct is occurring or has occurred.  

The persons listed includes not only the person who acts on his behalf or authorised persons (i.e. those who have locus standi), or a person acting as a member of or in the interest of a class or group of affected persons, a person acting in the public interest (with leave of the Tribunal or Court), or an association acting in the interest of its members.

A group of disgruntled consumers will thus be able to institute an action against a supplier where their rights (or some of their rights) are being threatened.  As there are no procedures for class actions in the Bill, it is possible that a group, which is not all inclusive of a disgruntled consumer group, who may succeed with an action against a supplier, would expose the supplier to other actions by consumers who were not part of the original plaintiff group.  Issues such as costs of the action could be problemmatice, and would also need to be regulated.

Until such time as the procedures and also rules for class actions have been finalized, it is recommended that the implementation of sections 4(1)(c) to (e) be delayed in operation by way of inclusion of a provision in the transitional provisions to this effect

CHAPTER 4

Part A

Business names

This part of the Bill appears, with respect to be somewhat misplaced and would be better placed in the Companies Bill and Close Corporations Act.  

Given that the latter Bill is also not in its final form and is aimed at company law reform, perhaps it would be best to insert this aspect in it and to make a cross–reference in the Close Corporations Act to these provisions in the new Companies Act, as being equally applicable to close corporations.

One can understand the rationale behind the provisions and their reason for inclusion in the Bill – consumers need to know from whom they are buying goods and should they need to take legal action against the supplier for whatever reason, they must know who to sue.  

Section 79: Identification of supplier

The effect of the section 79 of the Bill is that a business may no longer trade or commence trading unless it does so under the business owner’s full name (as per her identity document) or under a registered name (be it registered in terms of any law or in terms of s 80 of the Bill).  In effect, a “trading as” name will no longer be allowed unless the “trading as” name is registered (in addition to the company’s name) in accordance with section 80 of the Bill , or unless the business concerned can benefit from the transitional provisions on this.  .  

By requiring business names to be registered, this will result in a dual system of registration for many companies, involving additional administrative burdens, especially for smaller companies.  Once the Bill is made law, existing businesses that cannot benefit from the transitional provisions will have to apply for business names and (depending on the outcome of the application for registration of the business name) may have to change all their corporate stationery (and items listed below) and marketing material to comply with the Bill.

In addition to various prescribed particulars that will have to be included on all trade circulars, trade catalogues, business letters, order for goods, sales records or statements of account, where the business is carried on under a business name, the “name” of the person to whom the business name is registered will have to be included.  It is not clear whether this means the owners (which could be a juristic person such as a company, as shareholder or the juristic person as the applicant for the business name) of the business names will have appear on all these items.

The duties of the Registrar of Companies as regards business names are provided for in this Part.  This is a further reason as to why this should be in the Companies Bill to ensure consistency and a coherent approach to business names. 

The compliance implications of Clause 79 for business have however been significantly mitigated by the amended version of the Bill, subsequent to version 3. 

The impact of section 79(1) is now restricted to persons who do not actively trade under a particular unregistered business name for the year preceding the commencement of section 79(1) and who wish to recommence trading under that name, and all persons who in the future wish to carry on business under a business name.  

The rationale for pursuing the implementation of Clause 79 by the Department is now unclear, as the Bill will in effect create parallel regulations for businesses, depending on the date of their registration. The confusion that could arise from differing sets of regulations will be felt by the Department when attempting to enforce and administer the regulations in the years to come.  

How the Department hopes to achieve the original objective of Clause 79 - making it easier to trace product liability back to the seller – is also unclear, as enterprises currently operating are exempt. 

Section 79(2)(b):
Identification of supplier

A person doing anything contemplated in subsection (1) must include inter alia a statement of the primary place at or from which the business is carried on, on the listed documents, as well as (where the activity is carried on under a business name), the name of the person to whom that business name is registered.

How does this system (section 79 to section 81) intend to operate with the Companies Act? It appears to be duplication.

Many businesses will have to register their “trading as” names where there are not able to benefit from the transitional provisions.  This will have a financial and administrative impact on businesses, which will not only have to incur registration (and ongoing) costs, but reprint all business stationery.

Would “primary place” include “registered office”?

To whom does the following refer: “name of the person to whom that business name is registered”?  Would it be referring to the shareholder of the business/company/close corporation?

Section 80(4):
Registration of business names

If during the time that a business name is registered to a person, the Registrar, on reasonable grounds, believes that the person has not been carrying on business under that name for a period of at least 6 months, the Registrar will take the steps as per subsection (4).

Many companies in the past have been registered in order to protect a name (as opposed to registering a defensive name). These companies are dormant and would thus not be carrying-on business for a period of at least 6 months.  Provision needs to be made for these companies to continue to exist (or subsection (4)(a) must make provision for registration for name protection purposes to be a valid reason/reasonable explanation (as per subsection (4)(b)(ii) not to cancel a company’s registration).  It is also not clear how the regulation of business names will impact on defensive name registrations made under the Companies Act.

Even companies that are not dormant may not trade for at least a period of 6 months.  In any case, how will the Registrar know that a company has not carried on business for a period of at least 6 months?

Section 81(2)(b): 
Criteria for business names

A business name must not be the same as, or confusingly similar to the names as per subsection (b)(i) and (ii).

Under the Companies Act, the Registrar is not required to assess this and there are also no terms of reference to do so.  This should also apply under this Bill i.e. the Registrar should not be required to assess this.

A further subsection should be added to provide for a business name not be the same or confusingly similar to a defensive name.

Section 76(1)(c)
Powers of a Court

It also seems that a punitive costs order may be made against a supplier to satisfy the requirement of “achieving the purposes of the Act”.   Punitive costs orders are not part of South African law.

There is no limitation on the damages that can be awarded in terms of this Act. This appears to be inconsistent with other jurisdictions and it is not clear what this means in relation to the status of the Court / Tribunal. 

This is even more so required given the extent of section 76(1)(c) which provides that a court may “award damages against a supplier for collective injury to all or a class of consumers generally, to be paid on any terms and conditions that the court considers just and equitable and suitable to achieve the purposes of this Act”.

The South African Law Reform Commission prepared a report and concept Bill in August 1998 (project 88) on class actions and also public interest actions in South Africa.  The formulation of rules of court for such actions was considered urgent by the Commission.

CHAPTER 5

NATIONAL CONSUMER PROTECTION INSTITUTIONS

Part A

National and Provincial Co-operation

Section 83: 
Co-operative exercise of concurrent jurisdiction

This section is very problematic in its entirety as it relies on co-ordination, co-operation and integration when there is no real authority on the part of the NCC to require same, and no real obligation or incentive on the part of the provincial authority to co-operate. There is no co-ordinated quality control. It is submitted that this creates a system of duplication and inefficiency, which is unacceptable. A preferable approach would be to centralize all provincial functions under the office of the NCC, making the NCC accountable for services and standards throughout the country.

Section 84:
Provincial Consumer Protection Authority

While a number of functions are permitted by the PCP Authority, it is not clear on its accountability, structure, composition and status. The only reference to this is in the definition section of the Bill which defines the PCP Authority as “a body established within the provincial sphere of government, and designated by the responsible Member of the Executive Council of a province to have general authority to deal with consumer protection matters within the province”. Due to the relationship of this PCP Authority to the provincial courts and the NCC, it plays an important role in the institutional structures. It is submitted that it is far from clear what is the mandate of the Authority and how it is structured, and how it is funded. In addition, there is no direction on how parties can contact and access services of the PCP Authority, which is unacceptable bearing in mind that this PCP Authority is intended to be one of the key interfaces between parties and the State. This is exacerbated by the fact that it is contemplated in the Bill (see for example section 83) that there are circumstances where no PCP Authority exists.

Part B

Establishment of National Consumer Commission.

Section 85: 
Establishment of National Consumer Commission

The NCC is not established as a juristic person, it is therefore not clear whether it has juristic standing.

It is noted that the concept of a Board has been removed from the previous draft of the Bill, which is a positive development as the composition and functions of the previous Board was problematic. However, it is now not clear to whom the NCC reports, and there appears to be no governance or accountability provision despite an indication in the Explanatory Memorandum that the NCC is accountable to the Minister.

Minister may direct policy and require investigation. 

This provision, particularly (b) may limit the independence of the NCC.

Section 87: 
Appointment of Commissioner

The qualification of the NCC Commissioner should include under subsection (1) the requirement that the individual “has not been convicted of any offence involving dishonesty”.

The functions of the Commissioner should include the ability to direct the activities and manage the staff of the NCC.

It is suggested that subsection (4)(d) goes too far in permitting the Commissioner to delegate any of her functions to any employee in the NCC. Taken to the extreme this would permit the Commissioner to delegate the power to summons, under section 102 of the Bill. 

There appears to be no provision permitting the Commissioner to appoint staff other than inspectors and investigators in section 88. There is no provision for the appointment of alternative dispute resolution officials, for example

Section 88: 
Appointment of inspectors and investigators

It should be a requirement that investigators may not be appointed if they have been convicted of any offence involving dishonesty.

Section 90: 
Finances


There is no provision stipulating the financial year of the NCC. 

Part C

Functions of Commission

Section 93: 
Codes of Good Practice

.


There is no requirement for codes to be published or commented on by interested parties, which should be in place if they constitute a form of guideline to the parties.

Section 97: 
Relations with other regulatory authorities

It is recognized that management of concurrent jurisdiction is challenging and BUSA believes that the approach adopted in the Competition Amendment Bill provides a more comprehensive and transparent mechanism to deal with this issue.  BUSA therefore proposes that the provisions set out in the Competition Amendment Bill adopted by the Committee be used as the basis for a revised section in this Bill.

Section 98: 
Advice and recommendations to the Minister

The NCC should be obliged to report on its operational efficiencies (e.g. number of matters in relation to cost, time taken to resolve disputes, time from referral to conclusion, number of matters outside of its jurisdiction etc) and include analysis of the cost and benefits of the functions of the Commission. Furthermore, this should include an analysis of the relationship between matters dealt with by the NCC as opposed to the provincial authorities or Courts.

Section 99: 
Enforcement functions of Commission


As currently set out, the core role of the NCC is as an inspectorate with referral functions, with lip service paid to alternative dispute resolution.  

S 99(a) is problematic as it states that it promotes informal resolution of disputes, but is not responsible to do so. The Bill makes no compulsory, or enabling provision for dispute resolution. Contrary to the intention of the Bill, which is to encourage dispute resolution through mediation, conciliation and arbitration (as set out in the Explanatory Memorandum), there are no provisions or procedures that have any teeth to facilitate this. 

It is submitted that the failure of the Bill in this regard will operate most detrimentally in relation to the needs of low income persons and communities, who are the very people who should be most protected by the Act. This undermines the spirit and intention of the Act. 

It also undermines the benefits of alternative dispute resolution and social dialogue as a means to efficiently resolving disputes and improving capacity to enforce the provisions of this Act. Surely, alternative dispute resolution should be the core and most important part of the NCC’s mandate if enforcement of consumer rights are paramount.

Section 100: 
Issuance of compliance notices

A provision giving a supplier an “all clear certification” is also required. Frequently investigations are conducted, and repeated pertaining to the same complaint or from the same complainant. The supplier should be protected from repeated investigations on the same issue if no problem has been detected. In addition, the supplier may not be aware of the outcome of an investigation in the event of a positive conclusion. This can be settled by the requirement to provide the supplier with a compliance report, or something similar, in the event that no compliance concerns are detected.

There is no indication of what an “association of persons” means.   The question of a “regulated entity” and consultation with the regulator that issued a licence is also not clear as many companies are issued with licences that may not be included in the scope here.  This is a further example of how concurrent jurisdiction has not been adequately addressed.

It is assumed that compliance notices should be properly served on persons, but this is not clearly provided for and should be included in this provision.

There appears to be no provision permitting a respondent to respond to allegations before a compliance notice is issued. This undermines the administrative justice requirement of audi alteram partem and is problematic. 

Section 109: 
Offences relating to the Commission and Tribunal

While it is understood and accepted that any form of obstruction, improper influence or criminal activity in relation to the Act is a criminal offence, it is not clear why failure to comply with an order of the Tribunal (or provincial consumer court) in s 109(1) should constitute a criminal offence, when the order is enforceable as an order of the Tribunal. Despite s 110 that provides that matters may only be criminally prosecuted in the absence of an administrative fine, this provision appears to be unfair, bearing in mind the consequences of a criminal offence and record. 

It is unclear how the heading of this section which includes the “Commission” relates to the content of the section.

Section 110:

Offences Relating to Prohibited Conduct

To criminalize such conduct is inappropriate (especially where an administrative fine may be issued, which could be 10% of the offending businesses annual turnover or R1 000 000 whichever is the greater).  Where a price or trade description is removed (without authority of the supplier or person who applied the trade mark or price), whether innocently or intentionally/negligently, it should be up to the supplier to take action against that person, who is likely in any event to be an employee.

Section 112: 
Administrative Fines


Due to the nature and extent of these fines, the composition of the Tribunal must be legally constituted.

Section 112(3) should also include reference to the current market practice and to that of other suppliers operating in the same sector or sub-sector, so that this does not operate so as to unduly victimize a certain supplier. 

It should be noted that both an administrative fine and damages to the consumer (s115) could be payable by the supplier. Damages, however, would have to be granted through the ordinary Courts (unless consented to by the supplier), and would hence only really be recoverable by those with resources to pursue civil claims.  

Section 113:
Vicarious liability

In terms of common law, two questions are asked when enquiring whether there is vicarious liability: did the delict occur while the person performing the task was acting on behalf of another (i.e. the “relationship” or question of a link)?  

After this is asked, one asks whether the delict was committed during the course and scope of that person’s employment if an employment relationship is involved (i.e. the “activity” question).

It is proposed that vicarious liability should be limited to only those acts or omissions, which are authorised or directed by the employer.  Naturally, the employer must take reasonable steps to train and direct employees in what is required, but where an employee on their own accord acts in a manner contrary to this Act, it would be unfair for the employer to be responsible.  Otherwise, the employer could become liable for costly administrative fines, even in circumstances where the employee acts vexatiously against the employer.

119(2)
Proof of facts

The Constitutional Court ruled many years ago that presumptions of fact in criminal proceedings are contrary to the Constitution.

To presume that a record is made by a person who kept the record, is extreme and the section needs to be carefully reviewed to ensure that a different standard of proof than is required in courts is not inadvertently extended to courts.  The normal rules of evidence should apply to any criminal proceeding.

The same applies to subsection (2).

Members may recall that similar concerns were raised on the Competition Amendment Bill and that mechanisms to address this were introduced in that Bill.  BUSA therefore proposes that this section be revised in line with the approach taken in the Competition Amendment Bill once the appropriate amendments have been introduced to that Bill.

CHAPTER 7

General Provisions

Section 120: 
Regulations

There is no provision under s 120(2) for consultation with the suppliers or consumers in a particular sector. This should be included as input in this regard cannot be appropriately captured in the more general consultation for “public comment” requirements.

Schedule 2

Item 8:

Transitional provisions

When a law is repealed, it ceases to exist.  The phasing in of legislation is leading to confusion as to what law applies when, which has been seen with the phasing in of the NCA. It will create confusion to now provide for these laws to continue to operate by allowing the NCC to exercise any power in terms of one of the repealed laws.

BUSA understands the challenge that the use of regulations under existing legislation may pose but believes that a less confusing way of dealing with these challenges needs to be found.

PROPOSALS FOR REDRAFTING

Definitions

In order to address the concerns associated with Section 40 it is proposed that the definition of “unconscionable” be reviewed.

 ‘‘unconscionable’’, when used with reference to any conduct, means-

(a) having a character contemplated in section 40; or

(b) otherwise unethical or improper to a degree that would shock the conscience of a reasonable person;

(b) act in bad faith as between a supplier and consumer, particularly with respect to bargaining power so as to unreasonably take advantage of the consumer.

Section 2

2. (9) 
If there is an inconsistency between any provision of this Act and a provision of any Act not contemplated in subsection (8)-

(a)
the provisions of both Acts apply concurrently, to the extent that it is possible to apply and comply with one of the inconsistent provisions without contravening the second; and

(b)
to the extent that paragraph (a) cannot apply, the provision that extends the greater protection to a consumer prevails over the alternative provision.

(c)
The Commission must publish guidelines on the methodology to be used to implement (a) and (b) above

(d)
Guidelines published in terms of subsection (c) must be published for public comment.

Section 5

5. (2) 
This Act does not apply to any transaction-

(a)
 in terms of which goods or services are promoted to the State, or are supplied to or at the direction of the State as consumer 

Section 12

Delete

Section 22

22. (3) 
The Commission may must publish guidelines for methods of assessing whether a notice, document or visual representation satisfies the requirements of subsection (1)(b);

(4)
Guidelines published in terms of subsection (3) must be published for public comment.

Section 53

53. (1)
In this Part, when used with respect to any goods, component of any goods, or services-

 (c)
 ‘‘hazard’’ means a design characteristic that—

(i) 
has been identified as, or declared to be, a hazard by or in terms of any applicable public regulation; or

(ii) 
presents a significant risk of personal injury to any person, or damage to property, when the goods are utilised; and

Section 93

93.
(1) The Commission may develop, and promote the voluntary use of, codes of practice in respect of-

(a)
 use of plain language in documents;

(b)
a standardised or uniform means of presenting and communicating the information contemplated in sections 23 to 28;

(c)
 alternative dispute resolution in terms of section 70; or

(d)
 any other matter to better achieve the purposes of this Act.

(2) Any codes developed by the Commission in terms of subsection (1) must be published for public comment before finalisation and be developed in consultation with affected sectors.

Section 97

Revise in line with approach taken in Competition Amendment Bill.

Section 100

100. (1)
Subject to subsection (2), the Commission may issue a compliance notice in the prescribed form to a person or association of persons whom the Commission on reasonable grounds believes has engaged in prohibited conduct.

(2) 
Before issuing a notice in terms of subsection (1) to a regulated entity, the Commission must consult with the regulatory authority that issued a licence to that regulated entity and allow the person to whom the compliance notice is issued reasonable opportunity to respond to the notice before it is made final.

 (7) 
If a complaint has been investigated and the Commission finds that there was no offence committed then the Commission must issue an all clear certificate.

(8)
Any compliance notice issued in terms of this section must be served in terms of section 118.

Section 113

113. (1) 
If an employee or agent of a person is liable in terms of this Act for  anything done or omitted in the course of that person’s employment or activities on behalf of their principal as authorized by the employer or principal, the employer or principal is jointly and severally liable with that person.

(2) 
This section does not apply in respect of criminal liability.

Section 119(2)

Revise in line with Competition Amendment Bill

Section 120 (2):
Insert new subsection 

120 (2) (d):
Must consult with industry associations representing sectors affected by the regulations.

CONCLUSIONs

BUSA thanks the Trade and Industry Portfolio Committee for the opportunity to comment on the final version of the Bill.  

In summary while BUSA supports the need to strengthen protection of the consumer, this Bill as currently drafted presents significant legal challenges and imposes significant burdens on Business and Government.  Implementation of many sections cannot take place until regulations have been promulgated.  BUSA therefore believes that given the significant pressure to finalise so much complex legislation before the end of this session, serious consideration should be given to sending this Bill back for further work and at the same time at least preparing draft regulations.

Experience with other legislation has shown that fast tracking enabling legislation like this without the technical underpinning of the regulations ultimately results in longer implementation times.  An example is the Air Quality Act, which more than two years after promulgation is not fully implemented.

BUSA has submitted proposals for redrafting for some sections and is committed to working with Government on the finalization of this Bill.

In addition implementation of this Bill is going to be challenging for Business and Government and BUSA wishes to reiterate its commitment to working with Government on implementation of the Bill and development of the necessary guidelines, codes and regulations.

aNNEXURES

· Annexure A: lists the member organizations affiliated to BUSA

· Annexure B: list of provisions in the Bill that require Regulations to be drafted

Annexure A

Business Unity South Africa (BUSA) Members

1.
African Minerals and Energy Forum (AMEF)

2.
Agri SA

3.
AHI

4.
Association for the Advancement of Black Accountants of Southern Africa (ABASA)

5.
Association of Black Securities and Investment Professionals (ABSIP)

6.
Association of Collective Investments (ACI)

7.
Automotive Sector

· Automobile Manufacturers Employers’ Organisation (AMEO)

· National Association of Automotive Component and Allied Manufacturers (NAACAM)

· National Association of Automobile Manufacturers of South Africa (NAAMSA)

· Retail Motor Industry Organisation (RMI)

8.
Banking Association

9.
Black Business Executive Circle (BBEC)

10
Black Conveyancers Association (BCA)

11.
Black Information Technology Forum (BITF)

12.
Black Lawyers Association (BLA)

13.
Black Management Forum (BMF)

14.
Business Leadership South Africa

15.
Business Women’s Association (BWA)

16.
Casino Association of South Africa (CASA)

17.
Chambers of Commerce and Industry South Africa (CHAMSA)

18.
Chamber of Mines of South Africa (COM)

19.
Chemical and Allied Industries’ Association (CAIA)

20.
Confederation of Associations in the Private Employment Sector (CAPES)

21.
Congress of Business and Economics (CBE)

22.
Construction Sector

· Master Builders South Africa (MBSA)

· National African Federation for the Building Industry (NAFBI)

· South African Federation of Civil Engineering Contractors (SAFCEC)

23.
Financial Planning Institute of Southern Africa (FPI)

24.
Information Technology Association (ITA)

25.
Life Offices Association (LOA)

26.
Metal Recycles Association of South Africa (MRA)

27.
National African Federated Chamber of Commerce and Industry (NAFCOC)

28.
NAFCOC Construction (formerly NAFBI)

29.
National African Farmers Union of South Africa (NAFU)

30.
National Black Business Caucus (NBBC)

31.
National Industrial Chamber (NIC)

32.
Retailers’ Association (RA)

33.
Road Freight Employers Association (RFEA)

34.
South African Black Technical and Allied Careers Organisation (SABTACO)

35.
South African Chamber of Commerce and Industry (SACCI)

36.
South African Communications Forum (SACF)

37.
South African Institute of Black Property Practitioners (SAIBPP)

38.
South African Insurance Association (SAIA)

39.
South African Leisure & Tourism Association (SALTA)

40.
South African Petroleum Industry Association (SAPIA)

41.
Steel and Engineering Industries Federation of South Africa (SEIFSA)

42.
United Businesswomen of South Africa (UBSA)

Annexure B

Consumer Protection Bill 

Aspects that require Regulations to be drafted or

Notice in Gazette or NCC to publish guidelines

before business is able to comment fully on the Bill

	Section


	What it is about

	6
	Threshold monetary amount to be prescribed. (Minister)

	7
	Franchise agreements: information to be contained therein, to be prescribed. (Minister)

	11(6)
	Right to restrict unwanted direct marketing: pre-emptive block registry: operation of the registry. (Minister)

	12(2)
	Regulation of time for contacting consumers: prohibited periods viz specific days, dates, public holidays or times of days to be prescribed. (Minister)

	14(3)
	Expiry and renewal of fixed term agreements: the maximum duration for fixed term agreements or for specified categories of agreements, manner and form of notice re impending expiry of an agreement and material changes to agreement, determination of the reasonableness of credits and charges to be prescribed. (Minister)

	15(2)(a)
	Pre-authorization of repair and maintenance services: a service provider may only charge a consumer for repairs or maintenance where the estimate for given to the consumer satisfies prescribed requirements and has subsequently authorised the work (unless subsection (b) applies). (Minister) 

	15(5)
	Pre-authorization of repair and maintenance services: monetary threshold for application of section to be prescribed. (Minister)

	22(3)
	Right to information in plain and understandable language: NCC to publish guidelines for methods of assessing whether a notice, visual representation or document meets the requirements of subsection (1)(b). (NCC)

	24(4)
	Product labeling and trade descriptions: categories of goods required to have trade descriptions, rules regarding country of origin and information to be included in any trade description to be prescribed. (Minister)

	26(3)
	Sales records: exemption of categories of goods or services, or circumstances of trade that will not have to comply with subsections (2) and (3) to be prescribed. (Minister)

	27(3)
	Disclosure by intermediaries: information that an intermediary must provide and details of records to be kept will be prescribed. (Minister)

	32(1)
	Direct marketing to consumers at home:  consumers must be informed of their right to rescind the agreement in the prescribed manner and form. (Minister)

	33(3)(h)
	Catalogue marketing: a supplier must disclose certain information to a consumer before concluding a transaction or agreement, as well as any other information not listed in the section which will be prescribed. (Minister)

	36(3)(c)(iii)
	Promotional competitions: promoters of competitions must retain copies of competition rules for a period to be prescribed. (Minister)

	36(11)
	Promotional competitions: the threshold for excluding competitions with a low value, minimum standards and forms for keeping records, and audit and reporting requirements all need to be prescribed. (Minister)

	37(2)(a)
	Alternative work schemes: an advertisement promoting an alternative work scheme must be accompanied by a cautionary statement in prescribed wording and form, disclosing the matters in subsection (2)(a). (Minister) 

	43(6)
	Pyramid schemes: the Minister may declare any arrangement, practice or scheme to be a scheme as per subsection (2)(d). (Minister)

	45(6)
	Auctions: requirements to be complied with by auctioneer or different categories of auctioneers re conduct of an auction and records to be maintained. (Minister)

	50(1)
	Written consumer agreements: the Minister may prescribe categories of consumer agreements required to be in writing. (Minister)

	58(2)
	Warning concerning the fact and nature of risks: persons who package goods must display notices on the goods that comply with section 22 (plain language requirements) and any other prescribed standards instructions for safe handling of goods. (Minister)

	62(6)
	Lay-bys: the Minister may prescribe basis for calculating maximum amount of a cancellation penalty as per subsection (4). (Minister)

	66(1)
	Deposits in respect of containers, pallets or similar objects: The Minister may prescribe a minimum or maximum deposit that a supplier must or may require a consumer to pay in respect of the return of certain packaging or goods. (Minister)

	78(6)
	Accredited consumer protection group may initiate actions: the criteria for the NCC to follow in assessing whether an applicant for accreditation meets the requirements are to be prescribed by the Minister. (Minister)

	81(3)
	Criteria for business names:  the Minister may prescribe additional recognized symbols for use in business names, as contemplated in subsection (1)(c). (Minister)

	112(4)
	Administrative fines: the annual turnover of a supplier at the time the fine is assessed is the total income of that supplier during the immediately preceding financial year, as determined in the manner to be prescribed. (Minister)

	(120)
	(Regulations that Minister may make) (see also Schedule 2 item 9)

	Schedule 2: item 2(3)
	Incremental effect of Act (transitional provision): the Minister may defer the effective date. (Minister)

	Schedule 2: item 4
	Delayed operation of s 11(4)(b)(ii) (transitional provision): the provisions of latter section remain inoperative until a notice is published in the Gazette. (Minister)

	Schedule 2: item 5
	Relief from requirement to register business names (transitional provision): certain sections do not take effect until a date Gazetted (and giving 6 months notice). (Minister)


(excl sections 83 to 106)



