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22 August 2008

Consumer Protection Bill

Addendum to our Submission dated 3 June 2008

Analysis of the overlap and duplication between the Consumer Protection Bill and the National Credit Act

As the Consumer Protection Bill (CPB) stands, credit agreements fall under the ambit of the Bill and will therefore be subject to the consumer protection provisions of the National Credit Act (NCA) and the CPB.  In order to obtain a clear picture of the level of overlap and the possible gaps between the two laws, a detailed comparison of the two laws was undertaken. The conclusions of the comparison are captured below.

As is clear from the comparison of the relevant provisions of the two laws below, 26 of the substantive provisions of the CPB would be applicable to credit providers. Of these, 15 sections are captured in a similar way in the NCA and the provisions contained in the two bills are comparable, although sometimes inconsistent. In a number of cases, the NCA provision goes further than the respective provision in the CPB. 

In 4 cases, the provisions of the NCA do not go as far that the provisions of the CPB. These are sections 11 (Right to restrict unwanted marketing), section 13 (Consumer’s right to select suppliers), section 21 (Unsolicited goods or services) and section 48 (Unfair, unreasonable or unjust contract terms). The differences can be attributed to differences in policy between sectors and the provisions of the NCA should therefore prevail.

In the case of 7 provisions of the CPB, no comparable provisions could be found in the NCA. This was the case with respect to section 12 (Regulation of time for contacting consumers), section 30 (Bait Marketing), section 32 (Direct marketing to consumers at home), section 35 (Customer loyalty programmes), section 38 (Referral selling), section 41 (False, misleading or deceptive representations) and section 49 (Notice required for certain terms and conditions). Of these, it is not clear whether sections 30 and 38 would be applicable to credit transactions. It is submitted that these sections should not be applicable to credit agreements. However, sections 12, 41 and 49 should be applicable to credit agreements and it is proposed that consequential amendments be effected to the NCA to accommodate similar provisions. Finally, it is submitted that section 35 should apply to credit transactions equally as to other transactions and credit agreements should therefore not be excluded from the application of this section.  

In conclusion, it is recommended that the NCA should be excluded from the ambit of the CPB by amending the definition of service and that consequential amendments should be effected to the NCA to accommodate sections 12, 41 and 49. Finally, it is recommended that the CPB should make clear that the credit industry is not excluded from the provisions of section 35.

Table 1. Summary of a comparison of the substantive provisions of the CPB and the NCA

	Section
	Provision
	Comment

	8
	Protection against discriminatory marketing
	Applicable to banking and to credit

Section 61 of NCA is comparable 

	11 
	Right to restrict unwanted direct marketing
	Applicable to banking and to credit

Section 75 of NCA is comparable, but does not go as far as the CPB. There is no mention of a exclusion register in the NCA, but the 2 laws are not necessarily inconsistent

	12
	Regulation of time for contacting consumers
	Applicable to banking and to credit

No comparable provision in NCA

	13
	Consumer’s right to select suppliers
	Applicable to banking and to credit

Section 106 of NCA is comparable in that it sets out conditions under which insurance contracts can be tied; but there is not general prohibition on tying in the NCA as there is in the CPB

	14
	Expiry and renewal of fixed term agreements
	Applicable to banking and to credit

Section 122 of NCA is comparable, but the respective sections are not consistent 

	15
	Pre-authorisation of repair and maintenance services
	Not applicable to banking or credit

	16
	Consumer’s right to cooling off period after direct marketing
	Applicable to banking and to credit

Section 121 of NCA is comparable, but the two laws are not consistent

	17
	Consumer’s right to cancel advance reservation, booking or order
	Applicable to banking but not to credit

	18
	Consumer’s right to choose or examine goods
	Not applicable to banking or credit

	19
	Consumer’s right with respect to delivery of goods or supply of service
	Applicable to banking but not to credit

	20
	Consumer’s right to return goods
	Applicable to banking and to credit

Section 121 of NCA is comparable and the provisions seem relatively similar

	21 
	Unsolicited goods or services
	Applicable to banking and to credit

Section 119 of NCA relates to unsolicited credit, but only in respect of a credit limit under a credit facility. Other unsolicited credit is not prohibited

	22 
	Right to information in plain and understandable language
	Applicable to banking and to credit

Section 64 of NCA is comparable

	23
	Disclosure of price of goods or services
	Applicable to banking but not to credit

	24
	Product labelling and trade descriptions
	Not applicable to banking or credit

	25
	Disclosure of re-conditioned or gray market goods
	Not applicable to banking or credit

	26 
	Sales record
	Applicable to banking and to credit

Sections 108 to 110 of NCA regarding statements of account are comparable

	27
	Disclosure by intermediaries
	Applicable to banking and to credit

Section 163 of NCA is comparable and goes further than the provisions of the CPB

	28
	Identification of deliverers, installers or others
	Applicable to banking and to credit

Section 163 of NCA is comparable and goes further than the provisions of the CPB

	29
	General standards for marketing of goods or services
	Applicable to banking and to credit

Section 76 of NCA is comparable and goes further than the provisions of the CPB

	30 
	Bait Marketing
	Applicable to banking and to credit

It is not clear whether the section would be applicable to credit providers, but there is no comparable section in the NCA

	31
	Negative option marketing
	Applicable to banking and to credit

Section 31 of NCA is comparable

	32
	Direct marketing to consumers at home
	Applicable to banking and to credit

There is no comparable section in the NCA that requires that the consumer be informed of their right to a cooling off period.

	33
	Catalogue marketing
	Not applicable to banking or credit

	34
	Trade coupons and similar promotions
	Applicable to banking but not to credit

	35
	Customer loyalty programmes
	Applicable to banking and to credit

There is no comparable provision in the NCA

	36
	Promotional competitions
	Applicable to banking but not to credit

	37
	Alternative work schemes
	Not applicable to banking or credit

	38
	Referral selling
	Applicable to banking and to credit

It is not entirely certain that such a section would be applicable to credit providers. There is no comparable section  in the NCA

	39 
	Agreement with persons lacking legal capacity
	Applicable to banking and to credit

Section 89 of NCA is comparable

	40
	Unconscionable conduct
	Applicable to banking and to credit

Section  of NCA is comparable and goes further than the provision s of the CPB

	41
	False, misleading or deceptive representations
	Applicable to banking and to credit

There is no comparable section in the NCA

	42
	Fraudulent schemes and offers
	Applicable to banking but not to credit

	43
	Pyramid and related schemes
	Applicable to banking but not to credit

	44
	Consumer’s rights to assume supplier is entitled to sell goods
	Not applicable to banking or credit

	45
	Auctions
	Not applicable to banking or credit

	46
	Changes, deferrals and waivers, and substitution of goods
	Not applicable to banking or credit

	47
	Over-selling and over-booking
	Applicable to banking but not to credit

	48
	Unfair, unreasonable or unjust contract terms
	Applicable to banking and to credit

Although section 90 of the NCA makes provision for unlawful agreements, the provisions do not go as far as the CPB

	49
	Notice required for certain terms and conditions
	Applicable to banking and to credit

There is no comparable section in NCA 

	50
	Written consumer agreements
	Applicable to banking and to credit

Section 93 of NCA sets out extensive requirements for credit agreements and goes further than the CPB

	51
	Prohibited transactions, agreements, terms or conditions
	Applicable to banking and to credit

Sections 89 and 90 of NCA are comparable

	52
	Powers of a court to ensure fair and just conduct, terms and conditions
	Applicable to banking and to credit

In terms of sections 89 and 90 of NCA, the court has comparable powers as in the CPB

	54
	Consumer’s right to demand quality service
	Applicable to banking but not to credit

	55
	Consumer’s right to safe, quality goods
	Not applicable to banking or credit

	56
	Implied warranty of quality
	Not applicable to banking or credit

	57
	Warranty on repaired goods
	Not applicable to banking or credit

	58
	Warning concerning the fact and nature of risks
	Not applicable to banking or credit

	59
	Recovery and safe disposal of designated products or components
	Not applicable to banking or credit

	60
	Safety monitoring and recall
	Not applicable to banking or credit

	61
	Liability for damage caused by goods
	Not applicable to banking or credit

	62
	Lay-bys
	Not applicable to banking or credit

	63
	Pre-paid certificates, credit and vouchers
	Applicable to banking but not to credit

	64
	Prepaid services and access to service facilities
	Applicable to banking but not to credit

	65
	Supplier to hold and account for consumer’s property
	Not applicable to banking or credit

	66
	Deposit in respect of contained, pallets or similar objects
	Not applicable to banking or credit

	67
	Return of parts and materials
	Not applicable to banking or credit
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