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LOA & SAIA SUBMISSION-
CONSUMER PROTECTION BILL
__________________________________________________________________________________________

1 introduction

1.1 This submission has the endorsement and agreement of the South African Insurance Association (“SAIA”) who represent the short-term insurance sector.  The LOA and SAIA fully support the objective of the Consumer Protection Bill (“the Bill”) to provide for protection of consumers.  

1.2 We do hold the view, however, that the duplication of legislative provisions, with the inherent danger of contradiction between different pieces of legislation, is not in the interest of the consumer.  We have therefore argued all along that financial institutions and financial services providers who are already comprehensively regulated in terms of industry/activity specific legislation that also provides for consumer protection, and who are subject to Regulatory supervision, should be excluded from the Bill.  

1.3 In this regard, we wish to point out that the Long-term Insurance Act and the Short-term Insurance Act, including the Regulations and Rules issued in terms thereof, already contain numerous provisions aimed at consumer protection, as do the Financial Advisory and Intermediary Services Act (“FAIS”) (which regulates the rendering of financial services in respect of financial products) and the Pension Funds Act.  The Financial Services Ombud Schemes Act offers further consumer protection.  The LOA and SAIA believe that, if additional measures in respect of consumer protection are required, they should be incorporated in such existing legislation.

1.4 In view of the aforesaid, the LOA and SAIA welcome the announcement made by the DTI in their presentation to Parliament, that transactions regulated by the Long-term and Short-term Insurance Acts will be excluded from the ambit of the Bill.  We do not, however, believe that the Bill, as presently worded, clearly reflects this intention accurately and submit that the Bill needs to be amended in certain respects in order to make the position clear and to provide legal certainty.
1.5 Although registered long-term and short-term insurers will as a rule conduct long-term or short-term insurance business as their principal activity, they are not restricted to this.  As such, the Long-term Insurance Act and Short-term Insurance Act do not necessarily regulate all of the business transactions of a long-term or short-term insurer.  In fact, they may carry on any other kind of business which they choose to do, provided such business is not prohibited.  We wish to make it clear that we support the principle that any business activity conducted by an insurer which is not regulated in terms of the Long-term or Short-term Insurance Acts, or by other legislation which regulates transactions of financial institutions, such as FAIS and the Pension Funds Act, will be subject to the provisions of the Bill (save, of course, to the extent otherwise excluded in terms of the Bill). 

1.6 The LOA and SAIA appreciate the fact that the final version of the Bill takes into account certain concerns which were previously raised by the insurance industry.  There are, however, some remaining areas of concern for the long-term and short-term insurance industry and we appreciate the opportunity to make a submission to the Portfolio Committee in respect thereof.  

1.7 Please note that, for purposes of this submission, the LOA and SAIA have not considered the full impact and potential implications of each and every provision of the Bill, but focused on specific provisions relevant to our members.

2 general comments

2.1 As pointed out in clause 1.3 above, the financial services industry is already regulated in terms of legislation which contains a multitude of provisions aimed at the protection of consumers.  

2.2 In addition, the financial services industries are regulated by statutory bodies, such as the Financial Services Board which regulates the long-term insurance industry, short-term insurance industry, collective investment schemes, pension funds and financial services providers, which includes LISPS and asset managers.   


The proposed amendments to the Financial Services Board Act 1990 (Act 
No. 97 of 1990) provides for the establishment of a Financial Services Board Enforcement Committee which will have the power to impose administrative sanctions on financial institutions for not complying with the relevant legislation.

2.3 Other existing consumer protection measures in the financial services industry include dispute resolution forums such as the FAIS Ombud (financial advice and intermediary services), the Long-term Insurance Ombud, the Short-term Insurance Ombud, the Pension Funds Adjudicator and the overarching Financial Services Ombud Scheme.  

2.4 In view of the aforesaid, the LOA and SAIA hold the opinion that it will be in the interest of the financial services industry and consumers if all financial institutions regulated as aforesaid are excluded from the Bill.  

2.5 For the same reasons it is submitted that transactions regulated in terms of the National Credit Act 34 of 2005 and the Medical Schemes Act 131 of 1998 be excluded from the Bill.  

2.6 It is accordingly submitted that the Bill be amended to specifically exclude transactions regulated in terms of the applicable legislation referred to above.

2.7 In what follows, the LOA’s and SAIA’s concerns in respect of specific provisions of the Bill are discussed in more detail.  These are not necessarily discussed in chronological order.

specific comments on certain provisions

3 Definition of service

3.1 The wording of certain paragraphs of the proposed definition of “service” is not clear and it is vital that this aspect is addressed in order to prevent confusion.  


   We have specific concerns about paragraph (c) of the definition which deals      
   with 
exclusions.  

3.2 We assume that paragraph (c)(ii) of the definition of “service” was formulated as presently worded in order to exclude transactions regulated by the Long-term and Short-term Insurance Acts from the ambit of the Bill.  For the reasons furnished herein below, we do not, however, believe that that intention is apparent from the proposed definition.

Proposed paragraph (a)

3.3 The scope of paragraph (a) of the proposed definition of “service” is very wide and may include financial services and any services relating to products, including insurance business.  The exemptions pertaining to financial services are contained in paragraph (b) and (c) only.  Our concern is that services excluded by virtue of paragraph (b) or (c) may be re-introduced under paragraph (a) and, as such, once again be included under the ambit of the Bill.

3.4 Although it is presumed that once specifically excluded under paragraphs (b) or (c), a particular type of service cannot be included again under paragraph (a), clarity is essential in view of the provisions in the Bill which provide for interpretation in favour of the consumer. 

Proposed paragraph (c)

3.5 Although it is clear to us that underwriting related activities in respect of risk products would fall within the definition of “service”, the scope of application of the remainder of paragraph (c) is not clear.  

3.6 Neither “banking services” nor “similar or related financial services” as referred to in paragraph (c) are defined in the Bill.  The concept of a “financial service”, even in its ordinary sense, is a vague one.  There are furthermore various definitions of the phrase “financial services” to be found in other pieces of legislation, for example FAIS (as set out below) and the Financial Institutions Act.   

3.7 It is not clear what exactly qualifies as a “similar or related financial service” for purposes of the proposed definition and whether the concept is linked to the definition of “financial products” in FAIS or whether it only includes those financial products which are similar in nature to banking products, for example services relating to investment business which are similar to deposit taking.  

3.8 We submit that (subject to the proposals contained in clause 2.4 above):

3.8.1 definitions which already exist in applicable Financial Services Board legislation should be used in the Bill to provide clarity and consistency, for example substituting the phrase “similar or related financial services” with “services rendered by financial institutions”;

3.8.2 it is made clear that the terminology used in the Bill bear the meanings assigned to those terms in the relevant legislation.

Proposed paragraph (c)(ii)

3.9 Paragraph(c)(ii) of the proposed definition of “services” provides for exemption in respect of services which  “ … is regulated in terms of the Long-term Insurance Act... or the Short-term Insurance Act...”.

3.10 In essence, the Long-term Insurance Act and Short-term Insurance Act regulate the activities of long-term and short term insurers in the provision or undertaking to provide benefits under long-term and short-term insurance policies respectively and, to a certain extent, the rendering of intermediary services (as defined in the respective Acts) relating to long-term and short-term insurance policies.  
3.11 Some linguistic difficulty therefore arises from the use of the phrase “to the extent that” (as it is not clear whether the services only relate to the services rendered in connection with the “undertaking, underwriting or assumption of any risk…” where this is done in terms of the Long-term Insurance Act or the Short-term Insurance Act or is an exclusion for long-term insurers and short-term insurers insofar as they are dealing with long-term policies or short-term policies, as the case may be (i.e. any type of services rendered in connection with these policies, e.g. the 
entering into, execution, issue and enforcement of 

        
   the policy and the provision of policy benefits)).

3.12
  In the circumstances it is submitted that the exemption regarding transactions 
 regulated in terms of the Long-term and Short-term Insurance Acts should be 
 specifically included under section 5(2) of the Bill (which deals with transactions 
 which are excluded from the Bill) as opposed to being dealt with as an exception 
 under the definition of “service”.  As such, paragraph (c)(ii) of the definition of 
 “service” should be deleted and a new paragraph 5(2)(c) should be inserted to 
provide:  

“(c)

if the transaction, or any activity incidental or related thereto, is regulated in terms of the Long-term Insurance Act, 1998 (Act No. 52 of 1998) or the Short-term Insurance Act, 1998 (Act No.53 of 1998)”.
3.12 In addition, for the reasons stipulated in clause 2.4 above, we propose that the following sub-section be inserted in the Bill as a new sub-section 5(2)(d):

“(d)
if the transaction, or any activity incidental or related thereto, is regulated by the Financial Advisory and Intermediary Services Act 2002 (Act No. 37 of 2002), the Pension Funds Act 1956 (Act No. 24 of 1956), the Medical Schemes Act, 1998 (Act No. 131 of 1998), the Collective Investment Schemes Control Act 2002 (Act No 45 of 2002) and the National Credit Act, 2005 (Act No 34 of 2005)”.

Proposed paragraph (c)(i)

3.13 The exclusion contained in paragraph (c)(i) of the definition of “service” deals with services which constitute “advice which is subject to regulation in terms of the Financial Advisory and Intermediary Services Act 2002…”.
3.14 FAIS extensively regulates all “financial services” (as defined in FAIS) rendered in respect of certain financial products, which include, as categories of particular interest to us, long-term insurance policies, participatory interests in collective investment schemes, benefits provided by pension fund organisations and health service benefits provided by medical schemes.  

3.15 “Financial services” is defined in FAIS as any services contemplated in paras (a), (b) or (c) of the definition of a “financial services provider”.  A “financial services provider” is defined in FAIS as:

“any person, other than a representative, who as a regular feature of the business of such person – 

(a)
furnishes advice; or

(b)
furnishes advice and renders any intermediary service; or;

(c)
renders any intermediary service”

3.16 From the aforesaid definition of “financial services” it is clear that, for purposes of FAIS, the phrase comprises both “advice” and “intermediary services” and that FAIS accordingly regulates both the provision of “advice” and the rendering of “intermediary services” in respect of the financial products included under the ambit of FAIS.

3.17 On the assumption that the word “advice” as used in the definition bears the meaning ascribed thereto in FAIS, the pertinent question is why the exclusion in paragraph (c)(i) is limited to “advice” and does not extend to “intermediary services”.

3.18 If the phrases “financial services” and “advice” contained in paragraph (c)(i) of the proposed definition of “service” in the Bill are given their respective FAIS meanings, the effect is that the exclusion in paragraph (c)(i) only extends to “advice” in terms of FAIS, with the consequence that where a financial services provider performs services which fall within the definition of “intermediary services” as defined in FAIS, those acts will not be excluded from the definition of “service”, and, hence, the application of the Bill.  This may have the absurd consequence that during the course of rendering financial services to a client, one component of the financial services rendered to the client (advice) is regulated by FAIS, whilst the other component of the financial services (intermediary services) is regulated by the Bill.

3.19 In this regard, we wish to point out that in the course of dealing with a client, a financial services provider may provide only advice or only intermediary services or a combination of advice and intermediary services.  Any of the aforesaid services may lead to the conclusion of a transaction in respect of a financial product.  Furthermore, some financial services providers mainly render “intermediary services” as defined in FAIS and not “advice”, for example when an administrative financial services provider (LISP) invests on behalf of its clients in terms of a mandate.

3.20 We also wish to underscore the point that complaints relating to any “financial services”, which includes both “advice” and “intermediary services”, may be referred to the FAIS Ombud for resolution.  If the Bill applies to “intermediary services” as defined in FAIS, it will mean that the FAIS Ombud will have jurisdiction in respect of FAIS contemplated advice but not in respect of FAIS contemplated intermediary services.

3.21 Given the scope of application of FAIS and the nature of the services it regulates, we do not believe that it is necessary to draw a distinction between acts which constitute “advice” and acts which constitute “intermediary services” for purposes of excluding certain financial services from the ambit of the Bill.  

3.22 In the premises, it is submitted that the exemption contained in paragraph (c)(i) as it is presently worded, namely “to the extent that” the services constitute “advice which is subject to regulation in terms of FAIS”, is insufficient and must be reformulated so as to exclude both “advice” and “intermediary services”, as defined in FAIS. 

Proposed paragraph (b)

3.23 Paragraph (b) of the definition of “service”, as presently worded, provides:  “the provision of any education, information, advice or consultation, except advice that is subject to regulation in terms of the Financial Advisory and Intermediary Services Act…”
3.24 It is to be noted that the definition of “advice” in FAIS excludes, inter alia, advice given by the board of management, or any board member, of any pension fund organisation referred to in the definition of “financial product” to the members of the organisation on benefits enjoyed or to be enjoyed by such members.  Therefore, such advice will not be excluded from the ambit of the Bill.

3.25 The advice furnished by a board of trustees of a pension fund, is however, regulated in terms of the Pension Funds Act.  In view hereof, it is submitted that paragraph (b) of the definition of “service” is amended by the insertion of the following wording at the end of paragraph (b):

“(b)
… or is furnished by the board of management, or any board member, of any pension fund organisation to the members of the organisation on benefits enjoyed or to be enjoyed by such members”.

4 definition of goods

4.1 The definition of “goods” in the Bill includes in paragraph (c) thereof a reference to “any other intangible product written or encoded on any medium.”
4.2 Upon our understanding, the aim of this paragraph of the definition appears to be the inclusion of items which constitute some kind of intellectual property.  Although a financial product is arguably an “intangible product”, we do not believe that the intention of the legislator could have been for financial products which are embodied in written contracts to fall within the ambit of this definition.  Furthermore, the definition of “services” in the Bill seems to have been formulated specifically to deal with financial products.  

4.3 We submit that the way the proposed definition is currently worded creates confusion and that the proposed definition requires review.  We recommend that the definitions of “goods” and “services” are made mutually exclusive and that it is clarified that financial products/services fall under the definition of “services” and not “goods”.
5 FIXED TERM AGREEMENTS

5.1 The Long-term Insurance Act requires a long-term insurer to maintain its business in a financially sound condition.  This they must do inter alia by having sufficient suitable assets to cover their properly valued liabilities.  Many insurers own immovable property as part of the aforesaid requirement and derive income from rental agreements.

5.2 Section 14 of the Bill, which deals with the expiry and renewal of fixed term agreements, contain a number of provisions which causes concern for long-term insurers in their capacity as aforesaid. 

5.3 We wish to point out at the outset that it is not very clear from the definitions of “goods” and “services” whether rental agreements in respect of immovable property will:

5.3.1 qualify as “goods”, being a “legal interest in land or other immovable property, other than an interest that falls within the definition of ‘service’”; or

5.3.2 as a “service”, having regard to paragraph (e)(v) of the definition which pertains to “…use of any premises or other property in terms of a rental”, on the one hand, and paragraph (f) thereof, which pertains to “…a right of occupancy … in connection with, any land or other immovable property, other than in terms of a rental…” (read with the definition of “rental”) on the other hand. 

5.4 If a rental agreements qualifies as “goods”, sections 18(1), 20(2)(d) and 20(4)(b) will have application in addition to section 17 (sub-sections (2), (4) and (5)), which may, depending on the circumstances, be extremely prejudicial to the owner of the immovable property.  Although landlords should not impose unfair terms in rental agreements which limit the consumers’ rights, it is submitted that it is not in the public interest to have the owners of immovable property carry the risks incidental to cancellations of rental agreements due to the hospitalisation of the prospective tenant or, more importantly, damage caused by the negligence of the prospective tenant.  
5.5 The provisions of sub-section 14(1) are not clear and need to be amended.  
5.6 The provisions in sub-section 14(1)(b)(i) which allow the consumer to terminate upon 20 business days’ notice, not only undermines any certainty for the supplier with regards to the term of and expected rentals from the rental agreement, but may be extremely inequitable to the supplier in view of the limitation of the supplier’s rights in terms of sub-section 14(2). 
5.7 It is also not clear what is meant by “a material failure” in the proposed sub-section 14(1)(b)(ii) and whether this sub-section limits a landlord’s rights to terminate the agreement in circumstances other than breach, such as termination on reasonable notice or for other valid reasons.
5.8 The provisions of sub-section 14(1)(d) are also extremely prejudicial to the owner of rental premises as it means that the owner cannot advertise the premises in anticipation of the tenant’s departure, or use the property for his own purposes, as the tenant may elect to stay on after the termination date, on a monthly basis.  It is also not clear from the proposed sub-section whether any notification will be required by the tenant once the term is extended on a “month to month basis”.
5.9 It is submitted that fairness requires that the nature of the goods or services for which the contract was concluded must be taken into account when prescribing notification period pertaining to termination of agreements.  

5.10 Sub-section 14(2)(b) provides that, upon cancellation of the agreement as contemplated in sub-section (1)(b), the supplier may impose “a reasonable cancellation penalty with respect to any goods supplied, or discounts granted, to the consumer in contemplation of the agreement enduring for its intended fixed term”.  Firstly, the proposed sub-section only deals with goods supplied and discounts granted for entering into an agreement for a particular fixed term.  No provision seems to have been made in the case where services were rendered, such as those contemplated in paragraph (e)(iii) of the definition of “services”, namely the provision of “access to or use of any premises or other property in terms of a rental agreement”.
5.11 It is also not clear whether sub-section 14(2)(b)(i) overrides the common law contractual rights to damages in the event of termination of contract or whether it caters for “penalties” in addition to damages.  It is submitted that the section be amended:
5.11.1 to include cancellation penalties in the case of cancellation of a services agreement; and

5.11.2 to address the position of common law rights to damages and claims for specific performance.

6 conclusion

6.1 The LOA and SAIA wish to thank the Trade and Industry Portfolio Committee for the opportunity to comment on the final version of the Bill.
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