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THE LINKED INVESTMENT
SERVICES PROVIDERS ASSOCIATION





16 May 2008

The Secretary of Parliament

For attention of: Mr Johnny Ramrock

Per e-mail to : jramrock@parliament.gov.za
Dear Sir,
CONSUMER PROTECTION BILL 2008 – COMMENT BY THE LINKED INVESTMENT SERVICES PROVIDERS ASSOCIATION (“LISPA”)
Thank you for the opportunity afforded to LISPA to comment on the Consumer Protection Bill (“the Bill”).  
By introduction, LISPA was formally established in May 1998 after close consultation with the Financial Services Board (“FSB”), which is the regulatory body for the financial services industry. In layman's terms a LISP is a financial institution, which packages, distributes and administers a broad range of unit trust based investments, including both voluntary (pre-retirement) and compulsory (post-retirement) products. Any investment made through these products provides a client with a single entry into a selection of underlying investments and assists financial advisors in designing suitable investment plans for their clients. All LISPs are regulated by the Financial Advisory and Intermediary Services Act of 2002 (“the FAIS Act”).

We attach a list of our members in Annexure “A” hereto. It is important to point out that the LISP industry had R235 Billion Rand under administration at the end of March 2008 and we are therefore a significant player in the financial services industry. Consequently we would appreciate your kind consideration of the following comment by our members:

COMMENTS

1. Current regulation of this industry

The financial services industry (excluding banking for present purposes) is already comprehensively regulated in terms of consumer protection. This includes consumer protection in terms of the Long-term Insurance Act, its regulations and Policyholder Protection Rules; the Short-term Insurance Act, its regulations and Policyholder Protection Rules; the FAIS Act, its regulations and Codes of Conduct; the Financial Services Ombud Schemes Act; the Pension Funds Act; the Medical Schemes Act; the National Credit Act and the Collective Investment Schemes Act.

In addition, this industry has regulatory oversight from the Financial Services Board, the Council for Medical Schemes, the National Credit Regulator and the South African Reserve Bank.

Other consumer protection measures include the FAIS Ombud, the Long-term Insurance Ombud, the Short-term Insurance Ombud, the Pension Funds Adjudicator, the National Consumer Tribunal, the Banking Ombud and the Financial Services Ombud Scheme.

Therefore we believe that all financial services providers and product suppliers of financial products need to be excluded from the Consumer Protection Bill. If it is deemed necessary that additional protection should be afforded to consumers, we would suggest that those issues be addressed in current legislation applicable to the industry.

The current draft of the Bill does not make it clear whether the financial services industry is excluded from the Bill as a whole or whether certain sectors are excluded and to what extent. 

2. Definition of “service”

The exemption under “services” only exempts the financial services industry from “advice” that is covered under the FAIS Act and exempts services that are regulated by the Long-term Insurance Act and the Short term Insurance Act. This leaves LISPS within the ambit of the Bill which is clearly inequitable as the grounds for exclusion are exactly the same as those submitted by the life industry, i.e. that there is already sufficient legislation and regulatory oversight governing LISPS which protect consumers. 

It is therefore recommended that the exemption be expanded to apply to the financial services industry as a whole and to ensure that the exemption not only applies to services relating to “advice” but also to “intermediary services” as is defined in the FAIS Act, and which includes LISPs. 

We consequently suggest the following deletions and additions to paragraph (b) and (c) of the definition of “service”:

(b) the provision of any education, information, advice or consultation, except advice any financial service that is subject to regulation in terms of the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002);

(c) any banking services, or related or similar financial services, or the undertaking, underwriting or assumption of any risk by one person on behalf of another except to the extent that any such service—

(i) constitutes advice any financial service that is subject to regulation in terms of the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002); or

(ii) is regulated in terms of the Long-term Insurance Act, 1998 (Act No. 52 of 1998), or the Short-term Insurance Act, 1998 (Act No. 53 of 1998);

(iii) is regulated in terms of the Collective Investment Schemes Control Act, 2002 (Act no 45 of 2002)

3. Definition of “goods”

The current definition of “goods” is very wide and does not exclude its applicability to the financial services industry. As mentioned above, there is already sufficient legislation and regulatory oversight governing LISPS which protect consumers and it is therefore recommended that the definition of “goods” also be amended to make it clear that financial products and contracts are not brought within the ambit of the definition of  “goods”. 

We consequently suggest the following addition to paragraph (e) of the definition of “goods”:

‘‘goods’’ includes— 

(e) gas, water and electricity,

but excludes any financial product that is subject to regulation in terms of  the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002)
4. Some of the unintended consequences resulting from the current wording of the definitions of “services’ and “goods” include the following:

1. The regulatory arbitrage created by the wording could mean that when financial advisers deal with a customer they would be governed by the consumer protection legislation in relation to one financial product but not when dealing with another product - depending on whether it is a product offered by a LISP or a long-term insurer. 

2. This would lead to confusion on the part of the broker and the customer in that they will not know whether the provisions of the FAIS Act or the Bill applies to a specific problem that they may have with the financial product and/or intermediary service provided.

3. As the FAIS Act applies to the contractual relationship between customer, broker, the LISP and the management company in the LISP environment, the customer and all other parties affected will be confused regarding their rights and obligations, especially where there are overlapping and conflicting provisions between the Bill and the FAIS Act, the Regulations thereto, the General Code and the Administrative Code under the FAIS Act. Certainty is a requirement with any contract but overlaps between the various pieces of legislation already governing LISPS will create uncertainty and confusion between the contracting parties regarding their rights and obligations. 

4. Regulators could get confused with which piece of legislation applies due to the substantial overlap in the provisions. For instance, the General Code under the FAIS Act already covers, inter alia, marketing practices and disclosures that need to be made to protect the consumer. The Administrative Code under the FAIS Act specifically governs intermediary services provided by LISPS. All business dealt with by LISPS are covered by the FAIS Act, the Regulations and Codes thereto. The FAIS Act also sets out standards, contractual duties and obligations between Management Companies and LISPS and between customers and LISPS. 

· The FSB provides sufficient regulatory oversight of LISPS. LISPS have been issued with a license to conduct intermediary services in terms of the FAIS Act and have to provide a FAIS report to the FSB on an annual basis reporting whether and how they comply with and monitor the provisions of the FAIS Act, the regulations and the codes thereto.

5. With the amount of overlap it is uncertain which Regulator will deal with what issue. This may cause confusion for customers, LISPS, management companies and regulators alike. For instance, at the moment in the LISP environment there is the FAIS Ombud, the Life Offices Ombud, the Pension Fund Adjudicator, the enforcement committee under the proposed General Financial Laws Amendment Act and the Registrar of Financial Services Providers. It is possible that conflicting rulings may be given on the same issue as so many regulators and Ombuds have jurisdiction on a particular issue within the LISP environment and it is not sure how the industry is to deal with this. 

Please do not hesitate to contact Odette Kriel on (021) 416 1912 if you need any further information. 

Yours faithfully

_________________




________________

Odette Kriel





Justine Wyatt

LISPA Legal and Tax Committee
ANNEXURE A

MEMBERS OF LISPA
Absa Investment Management Services

Alexander Forbes Financial Services

Allan Gray Investment Services Limited

Citadel Administration Services

Discovery Life Investment Services Provider (Pty) Ltd

Equinox Financial Solutions (Pty) Ltd

Investec IMS

Momentum Wealth

Old Mutual Investment Administrators

Old Mutual Investment Services (Pty) Ltd

Ovation Global Investment Services

Sanlam Linked Investments (Pty) Ltd

Glacier Financial Solutions (Pty) Ltd.

Silica Financial Administration Services (Pty) Ltd

STANLIB Wealth Management Ltd.
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