[image: image1.jpg]



Submission on the Consumer Protection Bill, 2008
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1.
Application of the Bill

1.1 The ‘State’ as consumer

Section 5(2)(a) of the Consumer Protection Bill determines that the provisions of the Bill will not apply to transactions where goods or services are promoted to the State, or are supplied to or at the direction of the State. Although we support the principle that the State should not be afforded consumer protection in terms of this Bill, the provision in its current form may have unintended consequences. Where goods or services are supplied to consumers “at the direction of the State”, the actual users of those goods or the recipients or beneficiaries of those services will not be in a position to rely on the consumer protection afforded by the Bill. 
	It is proposed that the exclusion of the State from the protection afforded by the Bill be clarified. Although the State should not be afforded consumer protection where goods or services are promoted or supplied to the State, those consumers that receive or benefit from goods or services provided at the direction of the State should be allowed to rely on the provisions of the Bill to protect their rights.


	It is proposed that section 5(2) of the Bill be amended as follows:

5. (2) This Act does not apply to any transaction—

(a) in terms of which goods or services are promoted or supplied to the State[, or are supplied to or at the direction of the State]; or




1.2
Limitation on size of juristic person as consumer

The Consumer Protection Bill defines a ‘consumer’ with reference to a ‘person’, and the definition of ‘person’ includes juristic persons. Thus, the Bill proposes to provide consumer protection to all natural and juristic persons. Where the consumer is a juristic person, the Bill places no limit on the size of the juristic person/consumer. This implies that juristic persons of all sizes (even multi nationals) will be protected when acting as a consumer. This approach seem to be in conflict with the purpose and policy of the Bill as set out in section 3, and is in contrast with the approach adopted in the National Credit Act, which provides consumer protection in case of credit transactions. The National Credit Act, which in addition to the Consumer Protection Bill constitutes the other major piece of consumer protection legislation, defines a consumer as either a natural person, or a juristic person with an annual turnover or asset value of less than R1m. This means that only very small businesses are afforded consumer protection in terms of the National Credit Act. 

	It is proposed that the Consumer Protection Bill adopts an approach similar to that utilised in the National Credit Act with regard to the limitation of protection afforded to juristic persons in their capacity as consumers. In terms of this approach, the Bill will not apply to transactions where the consumer is a juristic person with an asset value or annual turnover of more than a prescribed threshold (R1m in the case of the National Credit Act). 

Such an approach will:

· provide legal certainty and ensure consistency with the application and ambit of the National Credit Act (the other major piece of consumer protection legislation);

· prevent a situation where a large business may use the provisions of the Bill against a small supplier or service provider; and

· ensure appropriate allocation of resources, and consistent and focused enforcement of the provisions of the Bill by the relevant enforcement agencies.




	It is proposed that section 5(2) be amended by inserting a new subsection as follows:

5. (2) This Act does not apply to any transaction—

(b) in terms of which the consumer is a juristic person whose asset value or annual turnover, at the time of the transaction, equals or exceeds the threshold value determined by the Minister in terms of section 6; or




1.3
Threshold applicable to transaction within supply chain

In terms of section 5(2) of the Consumer Protection Bill, the Bill will not apply to transactions within the supply chain that exceed a threshold value determined by the Minister (in terms of section 6). It is not clear what criteria the Minister will utilise when the threshold is determined.
The Bill determines that the threshold applies only within the supply chain (the supply chain refers to all suppliers who directly or indirectly contribute in turn to the ultimate supply of those goods or services to a consumer, whether as a producer, importer, distributor or retailer of goods, or as a service provider). The final transaction between the supplier or service provider and the end-user/consumer does not form part of the supply chain, and as such the threshold limitation will not apply. 

Also, it should be noted that the Bill provides only for a threshold with reference to the value of the transaction, and not the asset value or annual turnover of the business/juristic person (in the capacity of either the supplier or consumer). This limitation will apply equally to natural and juristic persons transacting within the supply chain. It may thus be possible for a very large business to rely on the protection of the Act where it purchases or sells goods or services to a value that is below the prescribed threshold (even if the other contracting party is a very small business or natural person). 

The intention of the legislature seems to be to ensure the protection of natural persons and/or small businesses operating and transacting within the supply chain. However, since the Bill does not limit the application of the threshold to juristic persons, it allows for instances where natural persons will be without the required consumer protection. Also, in its current form the Bill makes no distinction between the levels of protection afforded to small, medium or large businesses. As such, it is proposed that the threshold with reference to the value of the transaction be:

· limited to instances where the consumer is a juristic person; and

· extended to all consumer transactions, irrespective of whether or not those transactions form part of the supply chain.

Such an approach was already enacted by Parliament in the National Credit Act in terms of which protection is only afforded to small businesses (juristic persons with an asset value or annual turnover of less than R1m) that enters into a large agreement (of more than R250 000). This dual approach targets both the size of the juristic person as well as the size of the transaction, and limits the protection afforded by the Bill to natural persons and small juristic persons, which is in line with the purpose and policy of the Bill as set out in section 3.
	It is proposed that the threshold with reference to the value of the transaction be:

· limited to instances where the consumer is a juristic person; and

· extended to all consumer transactions, irrespective of whether or not those transactions form part of the supply chain.




	It is proposed that section 5(2) be amended by inserting the following subsection:

5. (2) This Act does not apply to any transaction—

(c) if —

(i) the consumer is a juristic person whose asset value or annual turnover, at the time of the transaction, is below the threshold value determined by the Minister in terms of section 6(1)(a); and 

(ii) the value of the transaction exceeds the threshold value determined by the Minister in terms of section 6(1)(b).



1.4
Proposal for the amendment of sections 5 and 6

	In view of the proposals as set out above, it is proposed that sections 5 and 6 be amended as follows:
5. (2) This Act does not apply to any transaction—

(a) in terms of which goods or services are promoted or supplied to the State[, or are supplied to or at the direction of the State]; or

(b) in terms of which the consumer is a juristic person whose asset value or annual turnover, at the time of the transaction, equals or exceeds the threshold value determined by the Minister in terms of section 6(1)(a); or

(c) if —

(i) the consumer is a juristic person whose asset value or annual turnover, at the time of the transaction, is below the threshold value determined by the Minister in terms of section 6(1)(a); and 

(ii) the value of the transaction exceeds the threshold value determined by the Minister in terms of section 6(1)(b).
6. (1) On the early effective date as determined in accordance with item 2 of Schedule 2, and subsequently at intervals of not more than five years, the Minister, by notice in the Gazette, must determine:

(a) a monetary asset value or annual turnover threshold for the purpose of section 5(2)(b), and

(b) a monetary threshold applicable to the value of transactions for the purposes of section 5(2)(c)(i).




2.
Exemption of industries 
The Consumer Protection Bill provides for a mechanism in terms of which a regulatory authority may apply to the Minister of Trade and Industry (the Minister) for an industry wide exemption from certain provisions of the Bill. The application for such an exemption must be based on the fact that there is an overlap between the provisions of the Bill and the regulatory scheme administered by the relevant regulatory authority. The Minister may only grant an exemption if the applicable regulatory scheme provides better, or at least similar, consumer protection than the protection provided for in the Bill. 
The Bill does not provide detail as to the process and timeline for the application and general communication of the outcome. It is submitted that this may lead to uncertainty, as neither suppliers nor consumers will have certainty regarding the extent of the application of the Consumer Protection Act and the possible effect of exemptions. The question arises as to how this process will unfold:

· may an industry regulator apply only once, or may more than one application be made on an ad hoc basis?

· will affected parties (industry role-players and consumers) be informed of the application and/or the outcome?

· will the Minister be subject to a deadline to process the said applications?

· will a public register/record be kept of all exemptions granted in terms of this provision?

	It is proposed that the initial exemption process be concluded before the general effective date (as set out in item 2 of Schedule 2). This will allow at least eighteen months for industry regulators to apply for an industry wide exemption from certain provisions, and for the Minister to consider applications and publish the relevant notices. 
It is further proposed that all exemptions granted in terms of section 5(3) and (4) be recorded in a public register to allow all affected parties to consult the register and ascertain whether or not they are required to comply with specific provisions of the Consumer Protection Act and/or industry specific legislation. 


3.
Application to services regulated in terms of the National Credit Act
In terms of section 1 of the Consumer Protection Bill, the Bill will not apply to services which constitute advice that is subject to regulation in terms of the Financial Advisory and Intermediary Services Act, 2002, nor to services that are regulated in terms of the Long-term Insurance Act, 1998, or the Short-term Insurance Act, 1998. However, the Bill contains no exemption for services regulated in terms of the National Credit Act, 2005. Also, the definition of services is phrased widely to include any services (including the provision of credit).
As the National Credit Act constitutes consumer protection legislation, and provides for wide ranging measures to protect consumers in this particular industry, it is submitted that services regulated in terms of this Act should be excluded from the application and ambit of the Consumer Protection Bill. There are a number of instances where the application of both statutes may lead to significant uncertainty, including provisions related to:

· the definition of price (section 1 of the Consumer Protection Bill);

· the application of the respective statutes (the Bill currently applies to ALL consumers (natural and juristic persons) whereas the National Credit Act applies only to natural persons and small businesses (see point 1 above);

· renewal of fixed term contracts (section 14);
· the effect of the definition of ‘supply’ in section 1 which includes the sale of goods ‘by instalment’. As an instalment sale would normally constitute a credit agreement, the implication seems to be that the credit provider/supplier will be obliged to comply with both statutes;

· the consumer’s right to return goods in terms of section 20; and
· the provisions related to marketing in section 29 to 33.

In addition to the above, the potential overlap in the enforcement (by the Consumer Commission and the National Credit Regulator) of the two statutes may further exacerbate uncertainty. If the provision of credit is regarded as a service in terms of the Consumer Protection Bill, the service/credit provider will have to comply with both statutes, and both regulatory enforcement agencies will have jurisdiction over the same service/transaction.

	In order to provide legal certainty and to enable effective and appropriate compliance and enforcement of both the Consumer Protection Bill and the National Credit Act, it is proposed that the services regulated in terms of the National Credit Act be exempted.


	It is proposed that subsection (c) of the definition of “service” be amended as follows:

1. (c) any banking services, or related or similar financial services, or the undertaking, underwriting or assumption of any risk by one person on behalf of another except to the extent that any such service [–

(i) constitutes advice that is subject to regulation in terms of the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002); or

(ii)] is regulated in terms of the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002), the Long-term Insurance Act, 1998 (Act No. 52 of 1998), [or] the Short-term Insurance Act, 1998 (Act No. 53 of 1998) or the National Credit Act, 2005 (Act No. 34 of 2005).
 


4.
Other matters to consider
· Implied warranty

Section 56(2) indicates that goods may be returned within 6 months.  However, it should be noted that this will not be feasible with respect to perishable goods.

· Liability for damages caused by goods

Section 61(5)(d)(iii) determines that the prescription period for a claim for damages caused by goods should be 3 years from the “earliest time at which a person with an interest in any property had knowledge of the material facts about the loss or damage to that property”. 

	It is proposed that this subsection be amended as follows:

61. (5)(d)(iii) earliest time at which a person with an interest in any property had knowledge or reasonably should have had knowledge of the material facts about the loss or damage to that property;




· Supplier to hold and account for consumer’s property
Section 65(2)(a) determines that “ When a supplier has possession of any prepayment, deposit, membership fee, or other money, or any other property belonging to or ordinarily under the control of a consumer, the supplier must not treat that property as being the property of the supplier”
It may be extremely difficult, if not impossible, for a supplier "not to treat that property as the property of a supplier".  This could be interpreted as requiring any such monies to be paid into a separate trust account and then transferred to the supplier’s normal business accounts only when certain conditions are met. However:

· normal accounting practice require such monies to be accounted for in the supplier's own records; and
· taxation principles regard the receipt of such items as being subject to tax in several instances.

It should also be considered that there will likely be significant uncertainty as to exactly when a supplier could regard such monies as its own property. These factors pose contradictory and mutually exclusive requirements on the supplier.
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