PROPOSED AMENDMENTS FOR CONSIDERATION BY THE PORTFOLIO COMMITTEE ON TRADE AND INDUSTRY
                               COMPANIES BILL 61 OF 2008

                                                           CLAUSE 1

1. On page 12, after line 12, to insert:

“auditor” has the meaning set out in the Auditing Professions Act;

2.   On page 13, in line 16, after “company” to insert “and includes any person     
occupying the position of a director or alternate director, by whatever name designated;”

3. On page 14, in line 17, to omit “are related or inter-related” and to substitute “share a holding company or subsidiary relationship”

4. On page 14, in line 44 and 46, to omit “could” and to substitute “would”

5. On page 16, in line 52, after “(Act No. 36 of 2004)” to insert “and includes shares held in a private company”
6. On page 16, in line 56, after “company” to insert “and who is entered as such in the certificated or uncertificated securities register, as the case may be”

                                                       CLAUSE 2

1. On page 17, in line 46, to omit “three” and to substitute “two”

2. On page 17, in line 57, to omit “three” and to substitute “two”

                                                       CLAUSE 4

1. On page 19, in line 6 and 8, to omit “consolidated” and to substitute “aggregate”

                                                        CLAUSE 5

1. On page 20, after line 1, to insert:

      “(gg) Banks Act,”
                                                        CLAUSE 6

1. On page 21, from line 35, to omit “in a form from which a printed copy can be produced within a reasonable time” and to substitute “as provided for in section 15 of the Electronic Communications and Transactions Act”

                                                               CLAUSE 7

1. On page 22, after line 17, to insert the following paragraph:

“(a) promote compliance with the Bill of Rights as provided for in the Constitution, in the application of company law;”

                                               CLAUSE 11

1.
On page 24, in line 22, after “co-operative” to insert “unless the company forms part of a group of companies using similar names”

                                                           CLAUSE 12

1. On page 25, in line 17, to omit “for later use” and to substitute “and defensive names”
2. On page 26, after line 19, to insert the following subsection:

“(9) Any person may on application on the prescribed form and on payment of the prescribed fee apply to the Commission to-

(a) register any name as a defensive name for a period of two years; or

(b) renew, for a period of two years, the registration of a name as a defensive name,

in respect of which he or she has furnished proof, to the satisfaction of the Commission, that he or she has a direct and material interest.”

                                                          CLAUSE 20

1.
On page 31, in line 42, after “who” to insert “fraudulently or due to gross negligence”

                                                           CLAUSE 21

       1.
On page 32, in line 2, to omit “an” and to substitute “a written”

2. On page 32, in line 6, to omit “all liabilities” and to substitute “liabilities created as provided for in the pre-incorporation contract”
                                                         CLAUSE 23

1.
On page 32, in line 47, to omit “registered” and to substitute “ Registration of external companies and registered office”
      2.  On page 33, in line 6, to omit “all” and to substitute “one”

3.  On page 33, from lines 8 and 18 respectively, to omit paragraphs (a) and (h).

4.  On page 33, after line 18, to insert”

“(g) entering into contracts of employment.”

                                              CLAUSE 24

1. On page 33, in line 56, to omit “in an electronic or”
                                                          CLAUSE 26

1. On page 35 after line 20, to insert the following subsection:

“(3) The register of members and register of directors of a company, must, during business hours for reasonable periods be open to inspection by any member, free of charge and by any other person, upon payment for each inspection of an amount not more than R100,00.”
                                                 CLAUSE 29

1. On page 36, in line 26, after “content” to insert “if any such standards are prescribed”

                                                            CLAUSE 30
1. On page 37, from “unless” in line 29, up to and including “subsection” in line 56, to omit all the words.

 2.  On page 38, from line 1, to omit subparagraph (i) and to substitute:
“(i) be audited, if so required by the regulations made in terms of subsection (10) taking into account whether it is desirable in the public interest, having regard to the economic or social significance of the company, as indicated by – 

(aa) its annual turnover;
(bb) the size of its workforce; or
(cc) the nature and extent of its activities, or;”
        3. On page 38, in line 6, after “(10)” to insert:

 “unless exempted if it is –
(i) a private company and –

(aa) one person holds, or has all of the beneficial interest in, all of the securities issued by the company; or
(bb) every person who is a holder of, or has a beneficial interest in , any securities issued by the company is also a director of the company unless the company has only one director, and that director is a person contemplated in section 69(12)”.

                                                            CLAUSE 31

1.  On page 39, after line 37, to insert the following subsection:

“(3) Trade unions must, through the Commission and under conditions as determined by the Commission , be given access to company financial statements for purposes of initiating a business rescue process.”

                                                  CLAUSE 32
    1.
On page 39, after line 53, to insert the following subsection:
“(4) Every company must have its name and registration number mentioned in legible characters in all notices and other official publications of the company, including such notices and publications in electronic format as contemplated in the Electronic Communications and Transactions Act, and in all bills of exchange, promissory notes, cheques and orders for money or goods and in all letters, delivery notes, invoices, receipts and letters of credit of the company.”

2.On page 39, in line 54, to omit “or”

      3.On page 39, in line 54, after “(3)” to insert “or (4)”
                                                     CLAUSE 33
1. On page 40, in line 6, to omit “transparency and accountability report” and to substitute “return”
2. On page 40, in line 7 and 15, to omit “information”

3. On page 40, in line11, after “30” to insert “ (2)(a) ”

                                                            CLAUSE 35

1.  On page 40, from line 35, up to and including “companies” in line 39, to omit 
paragraph (b).

                                                             CLAUSE 39
1. On page 43, in line 16, to omit “Pre-emptive right to be offered and to subscribe shares” and to substitute “Subscription of shares”

                                                             CLAUSE 40

1. On page 44, in line 14, to omit “escrow” and to substitute “trust”
2. On page 44, in line 15 and 16 to omit “an escrow” and to substitute “a trust”

3. On page 44, in line 19, 21, 25 and 32, to omit “in escrow” and to substitute “held in trust”

                                                              CLAUSE 41
1. On page 44, in line 59, to omit “future director” and to substitute “or”

2. On page 44, in line 60, to omit “or future prescribed officer”

                                                              CLAUSE 45

1. On page 48, from line 21, to omit subparagraph(ii).

                                                            CLAUSE 48

1. On page 50, in line 36, after “this section,” to insert “not more than 2 years after the acquisition”

                                                             CLAUSE 50

       1.  On page 51, in line 49, to omit “escrow” and to substitute “trust”

                                                             CLAUSE 56

1. On page 54, in line 43, to omit “the company’s board may allow”

2. On page 54, in line 43, to omit “to” and to substitute “may”

3. On page 54, in line 45, 46, 49, 50, 52, 54, 56 and 59 to omit “share” and to substitute “security”

4. On page 55, in line 2, 4, 5 and 16 to omit “share” and to substitute “security”

5. On page 55, in line 6, to omit “shareholder” and to substitute “holder of security”

6. On page 55, from line 7, to omit “each person with a beneficial interest in the shares held by that person” and to substitute “the person on whose behalf that security is held”

7. On page 55, after line 21, to insert the following paragraph:

“(c) disclose the identity of each person with a beneficial interest in the securities held by that person.”

                                                CLAUSE 58

1.
On page 56, after line 24, to insert “,provided that the shareholder may appoint more than one proxy to exercise voting rights attached to different shares held by the shareholder.”

                                                             CLAUSE 61

1. On page 58, in line 40, to omit “25%” and to substitute “10%”

                                                           CLAUSE 63

1. On page 61, from line 10, up to and including “resolution” in line 15. to omit subsection (4) and (5) and to substitute:

“(4) Any person present and entitled to exercise voting rights must on a show of hands have only one vote, irrespective of the number of shares he or she holds or represents.

(5) On a poll at any meeting of a company, any member including his or her proxy, must be entitled to exercise all the voting rights attached to the shares held or represented by that person.” 

                                                            CLAUSE 64

1. On page 62, from line 7, up to and including “equitable” in line 14, to omit paragraphs (a) and (b) and to substitute “the members of the company present in person or by proxy will be deemed to constitute a quorum”

                                                            CLAUSE 65

1. On page 63, in line 2, to omit “reasonably alert”

2. On page 63, in line 20, to omit “A” and to substitute “Except for an ordinary resolution for the removal of a director under section 71, a”

                                                           CLAUSE 66

1. On page 64, from line 28, to omit subsection (8).

                                                          CLAUSE 69
1.
On page 65, in line 60, after “this Act” to insert “the Insolvency Act, 1936 (Act No. 24 of 1936)”

2. On page 65, in line 60, after “1984,” to insert “the Competition Act,”

                                                           CLAUSE 72
1. On page 68, after line 47, to add the following subsection:

“(4) The Minister may by regulation prescribe that a company or a category of companies must have a social and ethics committee, if it is desirable in the public interest, having regard to-
   (a)  its annual turnover;

   (b) the size of its workforce; or

  (c) the nature and extent of its activities.”

                                                           CLAUSE 78

1. On page 74, in line 8, after “includes” to insert “a former director and”

2. On page 74, in line 13, to omit “(3) to (5)” and to substitute “(4) to(6)”

3. On page 74, after line 20, to insert the following subsection:

“(3) A company may not directly or indirectly pay any fine that may be imposed on the director of the company, or of a related company, who has been convicted of an offence in terms of any national legislation.”

4. On page 74, in line 31, to omit “(4) and (5)” and to substitute “(5) and (6)”
      5.   On page 74, in line 34, to omit “(5)” and to substitute “(6)”

      6.   On page 74, in line 35, to omit subsection (5) and to substitute:
           “(6) A company may not indemnify a director in respect of-

(a) any liability arising-

(i) in terms of section 77(3)(a), (b) or(c); or

(ii) from willful misconduct or willful breach of trust on the part of the director; or

(b) any fine contemplated in subsection (3).”
       7. On page 74, in line 41, to omit “(4)” and to substitute “(5)”   

       8.On page 74, after line 49, to add the following subsection:

“(8) A company is entitled to claim restitution from a director of the company or of a related company for any money paid directly or indirectly by the company to or on behalf of that director in any manner inconsistent with this section.”
                                                           CLAUSE 82

1. On page 77, from line 36, up to and including “(4)” in line 49, to omit subsections (4) and (5).

2. On page 77, after line 34, to insert the following subsection:

“(4)” If the Commission deregisters a company as contemplated in subsection (3), any interested person may apply in the prescribed manner and form to the Commission, to re-instate the registration of the company.”
                                                           CLAUSE 84

1. On page 78, in line 20, after “34(2)” to insert “or as otherwise required by this Act to have its financial statements audited”
                                                           CLAUSE 86

1. On page 79, in line 47, after “appoint” to insert “a person knowledgeable or experienced in relevant laws as”
                                                         CLAUSE 87
1.  On page 80, in line 7, after “person” to insert “  who provides company secretary 
services
                                                          CLAUSE 88
1. On page 80, in line 37, after “with” to insert “the Memorandum of Incorporation or rules of the company or”

                                                          CLAUSE 89
        1.  On page 80, in line 51, to omit the second “company” and to substitute “board”

                                                           CLAUSE 92

1. On page 82, in line 31, to omit “five” and to substitute “two”

                                                           CLAUSE 94

1. On page 83, in line 18, to omit “(5)” and to substitute “(4)”

2. On page 83, in line 40, to omit “three” and to substitute “one”

3.   On page 83, in line 42, to omit “executive”

4.   On page 83, in line 53, to omit “financial” and to substitute “relevant”
CLAUSE 116 

5.   On page 101, from line 14, to omit paragraph (b).  

                                                         CLAUSE 120

1. On page 104, after line 12, to insert the following paragraph:

   “(c) prescribed fees and levies to be imposed on certain companies;”

                                                CLAUSE 128

1. On page 109, from line 40, up to and including “finance” in line 46, to omit paragraph (e)”

2. On page 109, from line 49, to omit subparagraph (i).

                                                         CLAUSE 135

1. On page 114, in line 32, to omit “ have preference in the order in which they were incurred” and to substitute “be treated equally, but will have preference.”

                                                          CLAUSE 144

1.
On page 119, in line 23, after “proceedings” to insert “and such notice must be given to employees at their workplace and served at the head office of the relevant trade union”
1. On page 119 in line 40, after “pension scheme” to insert “including a provident scheme”

                                                        CLAUSE 151
        1.    On page 123, from line 6, to omit paragraph (b).

2.  On page 124, in line 40, to omit “egregiously irrational or otherwise”

        3.
   On page 124, in line 48, to omit “egregiously irrational or otherwise”

                                                 CLAUSE 159
1. On page 128, in line 32, to omit “legal” and to substitute “statutory”

2. On page 129, in line 9, after “company” to insert “and state-owned company”

                                                         CLAUSE 163

1. On page 132, in line 45, after “conduct” to insert “or from abuse of separate juristic personality of company”

2. On page 132, after line 34, to add the following subsection:

“(4) Whenever a court, on application by an interested person, or in any proceedings in which a company is involved, finds that the incorporation of, or any by or on behalf of , or any abuse of, that company constitutes an unconscionable abuse of the juristic personality of the company as a separate entity, the court may declare that the company is to be deemed not to be a juristic person in respect of such rights , obligations or liabilities of the company, or of such member or members thereof, or of such other person or persons as are specified in the declaration, and the court may give such further order or orders as it may deem fit in order to give effect to such declaration.

                                                         CLAUSE 164

1. On page 133, from line 45, to omit paragraph (b) and to substitute:

“(b) enter into a transaction contemplated in section 112, 113, or 114,

that notice must include a statement informing shareholders of their rights under this section.

                                                             CLAUSE 203

1. On page 155, after line 31, to insert the following subsection:

“(5) The Minister may require the Council to be a member of a relevant international accounting standards setting organisation.”

                                                 CLAUSE 204
1.  On page 155, in line 35, after “standards” to insert “ and adapt international 
reporting standards for local circumstances and consider”

2. On page 155, in line 35, to omit “including”
                                                  CLAUSE 223

1.
On page 161, in line 23, to omit “consequential matters and commencement” and to substitute “and amendments to Schedule 1 and 3”
2.  On page 161, after line 46, to insert the following subsection:

“(2) The Minister may amend Schedule 1 and 3 by notice in the Gazette.”
3. On page 161, in line 47, after “Act” to insert “or amending Schedule 1 or 3”
4. On page 161, in line 48, after “regulations” to insert “or notice”

5. On page 161, from line 49, up to and including “29(5)(b) in line 54, to omit subsection (3) and to substitute:
“(4) In the case of regulations prescribing financial reporting standards as contemplated in section 29(4)(a), the provisions of subsection (3) do not apply.”

                SUBSTITUTION OF EXPRESSION

       1. The expression “state-owned enterprise” wherever it occurs, is substituted 
           with “state-owned company”.

       2. The expression “Companies Ombud” wherever it occurs, is substituted with        

           “Companies Tribunal”

       3. The expression “Ombud” wherever it occurs, is substituted with “Tribunal”

       4. The expression “secretary” where appropriate, is substituted with “company 
secretary”

6. The expression “supervisor” wherever it occurs, is substituted with “practitioner”

7. To effect consequential amendments to the Acts listed in Schedule 6 so as to ensure consistency with certain provisions of this Bill.

