RESEARCH UNIT: G NESBITT

PARLIAMENT

BRIEF ON THE MASTER'S OFFICE AND GUARDIANS FUND

1. Background

The Master of the High Court is a creature of statute and various Acts regulate the duties and powers of the Master, most importantly:

	Administration of Estates Act 66 of 1965


	Insolvency Act 24 of 1936


	Companies Act 61 of 1973


	Close Corporations Act 69 of 1984


	Trust Property Control Act 57 of 1988


The Masters Office executes the following functions: 

	The administration of estates of deceased and insolvent persons in accordance with the applicable statutory prescriptions.


	The protection of the interests of minors and legally incapacitated persons.


	The protection and administration of the funds of minors, contractually incapacitated and undetermined and absent heirs, which have been paid into the Guardian's Fund.


	The supervision of the administration of companies and close corporations in accordance with the relevant statutory prescriptions.


	The determination and assessment of estate duties in terms of the Estate Duty Act 1955 (Act 45 of 1955), by virtue of a delegation by the South African Revenue Services.


	The supervision of trusts in terms of the Trust Property Control Act, 1988.


	The safeguarding of all documentary material received by the Master in respect of estates, insolvencies, liquidations, trusts, etc.


	The processing of enquiries by executors, attorneys, beneficiaries and other interested parties.


	The appointment of impartial and capable persons as executors, trustees, curators and liquidators.


The Master's Office lists the following as its core values:

	Speed


	Transparency


	Excellent customer service


	Fairness


	Cooperation


	Justice for all


Certain critical problems, however, have prevented the Masters Office from aligning optimal service delivery with these core values. These problems are elaborated on below.

2.Problems in the Master's Office

1. Staff matters

	Ongoing uncertainty and concerns around the employment of temporary staff.


	Staff shortages.


	The impact of vacancies, particularly of assistant masters and examiners.


	Need for skills development and capacitation.


Reports from the Chief Masters Office over the last three years reveal that the staff problems seem to be endemic and difficult to resolve:

2006- Chief Master: Report - Constraints and challenges

	Remove uncertainly of temps.


	Competency.


	Need for human resource development.


The staffing levels of the Master's office were a cause for concern. There were 997 full time employees, of whom 683 were permanent and 343 temporary. Investigations had been conducted into requirements to run an efficient office. Most of the Master's Offices were situated in city centres and the Department needed to consider how best to extend services. Human resource problems and the conversion of temporary to permanent posts were being addressed. Complaints from the public related mostly to delays. Low levels of automation in the record keeping, coupled with labour relations problems, remained a challenge. There were severe capacity problems, and the Master's Office wished to set up specialised training. Problems would be addressed by rightsizing each office to ensure appropriate staffing, human resource development and training, and improvement of the infrastructure and management of records.

2007 - Masters Branch Report - State of the Branch

	Posts not filled.


	Skills deficit in report writing, business writing and management skills.


	Problem with capacity - human capital - risk of reduced quality of service.


The Chief Master, Mr Hassen Ebrahim pointed out that there was still a challenge in filling many approved posts. An analysis of these posts revealed that although there were many LLB graduates available for appointment, many lacked skills in literacy and numeracy, which impacted upon their competency. There was now an authorised establishment of 1 100 persons but still a 50% understaffing, and this was equally due to a skills development deficiency. Priorities were then drawn from the issues identified and these included obtaining a clean audit report, extending accessibility to quality deceased estate services, extending the operation of the Act and services to the poor and rural areas. An of which would require the building of skills. This could not be addressed only by internal promotions, as filling of lower posts posed the challenge of erosion of service quality through lack of experience. Customer focus remained very important and all officials required a range of skills as they were dealing with different situations that required different handling. The greatest challenge facing the Office of the Master was the erosion of existing capacity.

2008 - Masters Office - Briefing by the Director-General (to the Select Committee on Security and Constitutional Affairs)

Addressing the problem of vacancies, Adv Simelane said that a programme had been formulated to determine the level of work being done and the number of vacancies that needed to be filled in the Master's Offices. Since January 2008, 649 people had been employed in the Offices of the Master. A lot of emphasis was being placed on training and recruiting the right candidates.

Media reports, however, indicate that there appears to be a level of 'crisis management' in respect of the staffing situation.

In January 2008 it was reported that the offices of the Master of the High Court countrywide had been thrown into chaos after the termination of temporary employees' contracts. This resulted in long queues of irate people. In response, professionals from firms of attorneys stepped in to urgently assist. The President of the KwaZulu-Natal Law Society, Praveen Sham, said at a teleconference that was held to discuss the issue, that one of the biggest concerns was that a large number of people required assistance. 'We are seeing a lot of people wanting money from the Guardians' Fund to pay for school uniforms and school fees, and they are not being attended to.


In Pietermartizburg, Anthony Jenkins, counsellor of the KZN Law Society and Chairman of the Pietermaritzburg Attorneys' Association, said they had put together a contingency plan to offer additional staff to the offices to help clear the backlogs. He said that the attorneys' profession regarded it as "totally unacceptable" that the master's office is unable to deliver a service of acceptable standard to the public and is taking the situation very seriously. The KZN Law Society was taking steps to address the issue with Acting Chief Master and the Minister of Justice in Pretoria in a bid to find an urgent solution.

The staff shortage - which is causing serious inconvenience to the public in Pietermaritzburg and Durban - resulted from the termination by the Justice Department of all temporary staff appointments nationally with effect from 31 December 2007, pending their replacement with permanent employees. The Justice Department indicated that problems are being experienced countrywide and confirmed they are the result of the termination of employment of some 600 staffers who were employed on contract basis and who are now applying for permanent posts. Apparently the staff crisis is so severe that attorneys have been told that there is no one available even to operate the photocopier.

The Pietermaritzburg Attorneys' Association circulated an e-mail to all local law firms asking them to indicate if they would be prepared to offer the services of candidate attorneys to help alleviate the staff shortage at the Master's Office in Pietermaritzburg. How often they would be needed and what their duties would entail, would depend on the number of candidate attorneys offered. With this offer the Pietermaritzburg Attorneys' Association hoped that at least two candidate attorneys could be assigned to the master's office daily, and depending on the efficacy of the system and future planning of the master's office, it was felt the service might be extended to other areas as well later on, should this meet with the Master's approval.

Unfilled vacancies, shortages of qualified staff, large numbers of temporary workers all dealing with an increased workload have had a detrimental effect on service delivery and public perceptions of the Masters competence. While the Department has acknowledged these problems they appear to remain largely unresolved.

A breakdown of further information needed from the Department:

	of current staff numbers at each office


	of the number of temporary staff


	of the number of and types of vacancies in each office


	of the skills training programmes in place to capacitate staff


	of action taken to recruit and retain staff


2. Administration of deceased estates-

(a) An important function of the Master is to supervise the administration of deceased estates. It is the duty of the Master to ensure that the legal and financial interests of those affected in the administration of an estate are taken care of in a compassionate manner.

Before 6th December 2000, the winding up and administration of estates could broadly be divided into two categories. "The Master had jurisdiction over all white, coloured and Indian estates as well as black testate estates and magistrates had jurisdiction over black intestate estates. The Constitutional Court in Moseneke v The Master 2001 (2) SA 18 (CC) held that this type of division was unconstitutional, and the state was given a two year grace period to resolve the problem. On 5th December 2002 the Administration of Estates Amendment Act 47 of 2002 and the Amendment of Regulations for the Administration and Distribution of Estates, GN 1501 of 2002 were promulgated. In terms of these amendments, the Administration Act provided for service points at magistrates courts where officials could act on behalf of and under the direction of the Master in respect of estates with a value of not more than R50000. All other estates, excluding those that devolved under customary law had to be reported to the Master. The intestate estates of black persons that devolved under customary law were excluded from this and they continued to be administered by magistrates.

Following the decision in Bhe and Others v Magistrate Khayelitsha Magistrate and Others 2005 (1) SA 580 all customary law estates had to be administered under the supervision of the Master. These changes placed considerable pressure on the Master's Office leading to a greatly expanded workload. In an attempt to relieve some of this pressure,

	All magistrates' offices were designated as service points where delegated powers are exercised and duties performed by designated officials on behalf of and subject to the direction of the Master.


	A file with a consecutive number, the year, and the name of the office is opened for every new case reported at a service point.


The Department of Justice published a document entitled Policy and Procedural Manual: Administration of Intestate Deceased Estates at Service Points. The aim of the Manual was to implement a unified system of supervision of the administration of deceased estates that delivered the same quality of service to all South Africans.

Dealing with certain aspects of an estate at a service point and other aspects at the Master's Office has the potential to cause confusion and delays, for instance, the aUocation of reference numbers and the inherent problem of documents travelling to and fro. There was nevertheless substantial support for the notion that aspects of the administration of estates could be dealt with at service points while other aspects could be dealt with at the Master's Office. The service point may, for instance, issue appointments in small estates, hold meetings of beneficiaries and assist with the finalisation of small estates. If documents are submitted to centralised offices without much delay, the benefits of centralised records will be enjoyed while at the same time affording the convenience of reporting estates to service points.

In 2007, the Department initiated a public education and information programme entitled Operation Sesifikile, which sought to expand the services of the Office of the Master of the High Court to rural and other remote areas in order to reach vulnerable members of society. Through this programme, the Offices of the Master countrywide have been increased from six to 14. Magistrates' offices are used as service points in areas where there are no offices dedicated to the Office of the Master. Through this initiative, legally-qualified officers are being appointed to perform the role previously played by magistrates in relation to the deceased estates of black citizens.

The reality is that there are major concerns about the quality of work at service points. Clerks with very little training or qualifications are trying to deal with matters that they have not been prepared for, this can lead to poor treatment of clients and errors on the files which are referred to the Master, all of which leads to further delay in the processing of documentation. Absence of qualified persons at service points results in sub-standard treatment. This problem has been acknowledged by the Department and the intention is to deploy/employ assistant masters to offices that have enough work to justify such re-deployment.

Further information needed from the Department:

	Status of Operation Sesifikile


	Employment of assistant masters - how far has this initiative progressed


	Training for clerks at service points


	Computerisation system to improve efficiency and reform service points - implementation is at what stage?


(b) The administration of "small" estates in terms of section 18(3) of the Administration of Estates Act 66 of 1965 is problematic and urgent measures are required to protect beneficiaries in these estates. Currently the South African Law Reform Commission (SALRC) is conducting an investigation into a unitary system of administration of estates for all South Africans. Given the time needed for such an investigation an interim report is being compiled by the SALRC to look specifically at the administration of small estates.

	A "small" estate is an estate with a value of less than the amount fixed by the Minister from time to time - at present R125, 000.


	Measures to protect beneficiaries in small estates are necessary because these beneficiaries are often less able to protect their own interests than beneficiaries in large estates. There is a laudable practice in the Master's office and service points at magistrates' offices to assist beneficiaries to report and finalise small estates without delay or costs. This practice should be continued or expanded at service points and protective measures in large estates should rather be relaxed in order to ease the Master's burden.


	Small estates in which minors, incapacitated or other vulnerable persons have an interest deserve special consideration. Resources should be devoted to the protection such persons and the Master should play a role from case to case to safeguard their interests without causing delays or costs for the beneficiaries.


A submission was made on 1 June 2007 by the Chief Master of the High Court to the Director General of the Department of Justice and Constitutional Development, to increase the fixed share of the spouse from R125 000 to R550 000. There have been no further developments in this regard. The considerable delay in resolving this issue is a matter for serious concern.

The Chief Master is supportive of the proposed amendment to section 18(3) of the Administration of Estates Act to increase the threshold of estates administered from R 125 000 to R500 000. With the amount set at R 125000 it means executors can be dispensed with but there are concerns that there is much opportunity for abuse with these small estates. One of the SALRC proposals in the discussion paper is to have executors in all estates.17

Information needed from the Department:

	Release date of the SALRC interim report and timeframe for implementation.


	Reasons the fixed share of the spouse has not been increased,


	Reason the threshold of estates administered has not been increased.


	In terms of the MTSF (2005/06 -2008/09),estates of more than R50000 should be completed within 10 months and estates of R50000 or less completed within 5 months, what is the current average time of completion?


3. Guardians Fund

The Fund has been described as being in an absolute mess.20 It has failed to get an unqualified audit report since 1998 because of the weaknesses in the processing and accounting environment. This state of affairs has been made worse by the rapid increase in the size of the fund. The problem is compounded by the increases in the number of cases being dealt with by severely short staffed and under-resourced offices. The fact that administration is still done largely manually adds to the problem of backlogs and the slow processing of cases.21

The 2004/05 qualified audit report revealed in respect of monies in trust kept in the Guardians Fund:

	Non-compliance with generally accepted accounting practice.The Guardian's Fund operated a manual financial management system which could not produce timely financial statements compliant with generally accepted accounting practice (GAAP).


	Ineffective accounting systems.


	Accounting for transactions in the funds, which were administered by the respective masters of the provincial divisions of the High Court, were still performed manually. The current systems, prescripts and methods of work did not enable the production of financial statements that were reliable, accurate and complete. No alternative procedures were used to negate the risk of record cards being misfiled, lost, stolen or destroyed. The risk of creating fictitious cards leading to the payment of fictitious beneficiaries was therefore increased. According to the documented policies there were also no specific controls in place to detect fraud.


	Shortfall in fund monies.


	The shortfalls for the Bisho office and the Umtata office have not been reconciled since 2003. A fraud investigation was being performed at the Grahamstown office where the files of these two offices were administered.


	Interest calculation incomplete.


	The Guardian's Fund is required to calculate interest on all interest-bearing accounts at the applicable interest rate, as determined annually by the Minister of Finance. No interest was calculated or accrued on the inactive account cards. The amount of the interest was not quantifiable due to the enormous manual records.


	No reconciliation with the Public Investment Commissioner.


	Non-compliance with the Administration of Estates Act


Without further qualifying the audit opinion, attention was drawn to the following:

	Non-compliance with the Income Tax Act.


	Non-compliance with an instruction issued by the National Treasury.


	Administration of Guardian's Fund


- No back-up policy

- No disaster recovery plan

- No risk assessment performed at the Guardian's Fund.

The 2005/06 qualified audit report revealed in respect of monies in trust kept in the Guardians Fund:

The Master of the High Court had not yet implemented a proper control framework and financial accounting processes and controls to ensure the effective administration of the Guardian's Fund. This resulted in the following:

	Ineffective accounting systems. The complexity of the manual system, the enormous number of interest calculations, the record keeping of thousands of beneficiary accounts as well as the calculation of the annual interest provision posed a material risk of error and hindered the compilation of timely and accurate records and consequent financial statements. Most of the offices still use the old method of updating beneficiary information using manual record cards. This information is not captured on computer and a high the risk of record cards being misfiled, lost, stolen or destroyed.


	Financial statements. The financial statements were also not compiled in terms of Generally Accepted Accounting Practice.


	Reconciliation of the Public Investment Corporation Ltd (PIC) Account. The reconciliation of the PIC investment account with the accounting records of the fund at year-end could not be produced for audit purposes in Pietermaritzburg and Bloemfontein.


	Non-compliance with the Administration of Estates Act.


Without further qualifying the audit opinion expressed above, attention was drawn to the following matters:

	Non-compliance with the Income Tax Act.


	Administration of Guardian's Fund


- inadequate back-up policy

- inadequate disaster recovery plan

- inadequate risk assessment performed at the Guardian's Fund

- inadequate reconciliations and reviews

- an outdated procedure manual was in use.

The report did acknowledge that the Master was in the process of computerising and revising policies and procedures in respect of the administration of the Guardian's Fund.

The 2006/07 qualified audit revealed in respect of monies in trust that during the year under review the management of the Guardian's Fund had initiated projects to develop and implement new manual and electronic financial management systems to address shortcomings. This has resulted in transactions in the current and previous year being appropriately accounted for and that the opening balance was verified against available documents. However, the beneficiary financial records were maintained on manual systems that have been found to be inefficient. There is, however, doubt over the completeness of the opening balance amounting to R3.4 billion as disclosed in Note 9 to the annual financial statements, due to the inefficient manual system maintained in the past.

Without further qualifying the audit attention was drawn to the following matters:

	Beneficiary liability not allocated to individual accounts.


	Liabilities amounting to R48 million (previous year: R33 million) were appropriately accounted for, but have not been allocated to individual beneficiary accounts at the time of conducting the audit.


	Non-compliance with applicable legislation.24


	Matters of governance


- The Guardian's Fund continues to employ a significant number of temporary staff due to the shortage in appropriately skilled staff.

- Internal controls: Section 38(1) (a)(i) and 51 (1)( a)(i) of the PFMA states that the Accounting Officer must ensure that the Guardian's Fund has and maintains effective, efficient and transparent systems of financial and risk management and internal control.

Response of the Department to the problems of the Guardian's Fund

It has become increasingly obvious that an urgent intervention in the form of financial and accounting oversight was required at the Guardian's Fund, as the fund is failing to cope with the new demands placed upon it with the growth in the demand for its services. There had been little or no change in the operational model of the Guardian's Fund as far as systems and structures are concerned, and the hundreds of transactions per day involving beneficiaries and their monies are still being processed manually. This situation steadily contributed to the deterioration in the quality of the service of the fund to the public and consequently in detrimental reports on its activities. Indeed, since 1992, the Auditor-General found it increasingly difficult to perform his audit on the activities of the fund because of the cumbersome and antiquated systems, and henceforth included comments to this effect in his reports. Another challenge was that emerging trends in accounting reporting standards were getting increasingly sophisticated and financial statements for the Guardian's Fund were supposed to be in accordance with Generally Accepted Accounting Practice (GAAP).

The Office of the Chief Financial Officer (CFO) had never been directly involved in the financial management of the Master's Branch, as a result of some ambiguity in the roles of the Chief Master and the Chief Financial Officer. In an effort to change this situation the office of the CFO led a Turnaround Project in the Guardian's Fund. The following weaknesses were identified:

a) Staff capacity constraints.

b) Skills shortage.

c) Inadequate/antiquated accounting systems.

d) Evolving financial accounting standards. The financial reporting environment is constantly changing and users of financial statements must now be provided with more detailed and sophisticated information. GAAP now prescribes certain minimum information that the Guardian's Fund has not been geared to provide.

e) Explosive growth in fund size"- This has not been matched with capacity expansion in terms of infrastructure, staff complement or system upgrade.

The computerisation of the Guardian's Fund (the Guardian Funds System) has been the focus of a complementary project to the Turnaround Project. The data verification and migration phase of the project has been the most time-consuming aspect of the project. The major challenge with beneficiary information previously kept in manual documents is to correctly capture and transfer information to the computer system.

The Guardians Fund System has been rolled out in three of the Guardians Fund offices at: - Bloemfontein (on 1 April 2006).

- Kimberley (on 1 April 2006).

- Cape Town (on 17 January 2007).

For the remainder of the offices (Pietermaritzburg, Grahamstown and Pretoria), a two-pronged approach was adopted whereby the computer system is in effect for all new matters. For existent 'old' matters, the data verification and migration happen in parallel.

It is anticipated that the Guardian's Fund administration system will be rolled out in the three remaining Guardian's Fund offices during the financial year ended 31 March 2008:

- Pietermaritzburg (on 7 May 2007)

- Grahamstown (on 1 October 2007)

- Pretoria (on 1 January 2008).

Despite the progress made so far, further financial accounting, financial reporting and management reporting enhancements are required. Some of the remaining challenges include the integration of a financial system with the Guardian's Fund administration system to automate financial reporting of the Guardian's Fund's monthly/yearly results. Some specific requirements of GAAP, for example, fair valuation of the Guardian's Fund beneficiary liabilities, will also be developed in the Guardian's Fund administration system.

The CFO has made a commitment to the transformation of the fund by:

	Selecting and training the right personnel and importing skills to staff for the Guardian's Fund.


	The formulation and implementation adequate accounting processes and systems for the institution that is commensurate with the fund size and its growth prospects..


	The formulation and implementation of the best investment strategy in conjunction with the Public Investment Corporation (PIC) that best benefits the beneficiaries, and


	The continuous review and assessment of the range of benefits, modes of delivery and quality of service on offer to the public.


	Undergoing radical change in order to transform and reposition itself to improve service delivery in line with the principle of Batho Pele.


Further information needed from the Department:

	Measures in place to determine the progress of the transformation process.


	Status of the computerisation of the Guardians Fund System, the previous Master gave a deadline of August 2008 for completion.


	In terms of the MTSF (2005/06-2008/09) access to Guardians Fund services (including funds) should take 60 days. Presently what is the average time for payments and does it vary across offices?


4. Computerisation-

An ongoing issue is the fact that the Master's Office still operates extensively on a paper based system which causes major problems ranging from locating files; time taken with the manual system; increased risk of fraud and loss of documentation. It has been reported that although the severity differed from office to office pile upon pile of files waiting to be attended to were in evidence. Missing files are a major source of frustration for members of the public and much time is wasted by personnel looking for files in order to assist members of the public who either make enquiries telephonically or in person. Backlogs because of the paper overload increase as time is spent on locating files rather than on finalising matters. This situation is made worse because the Master's Office is being bombarded with files received from service points where the estates are being dealt with by under-qualified persons.

	lADE - Integration of Administration of Deceased Estates


An initiative to computerise the administration of deceased estates in the Masters office, funded through Irish Aid (Development Corporation Ireland) and the DOJ was started in 2002. The 'envisioning and planning stage' started in April 2005 but progress appears to have been very slow. Pilot projects were launched at Venda and Bloemfontein. It will be of enormous assistance have service points capable of lodging the information electronically.

The Project Objectives are too:

	Re-engineer the Masters Branch business processes;


	Create a unified system for the administration of all deceased estates;


	Share estate information between all Master's offices and National Office;


	Reduce timeframes to process paper volumes;


	Improve timeous completion of estates;


	Secure historical information centrally


Ultimately the benefits of the project will be, a computer system for all deceased estates, efficient processing of estates, increased security and reduction in fraudulent activity and trained users.

	ICMS - Integrated Case Management System


The Integrated Case Management System was designed for the court but has been adapted as part of the lADE project to be used for the Master as well. It is envisaged that it will eventually deal with deceased estates, insolvent estates (individuals and companies), curatorships and trusts.

Testing of the first phase of the system which deals with the registration of new estates commenced in the Polokwane and Thohoyandou offices of the Master on 23 July 2007. Phase 2 of the project makes provision for electronic forms on a secure website which would have many advantages in terms of a paperless office, security and time management. Apparently Phase 2 will be implemented across Masters Offices during September 2007, however, Phase 1 was scheduled for March 2007 and testing only began four months later. It seems highly unlikely that Phase 2 will be implemented in September 2007.

Further information needed from the Department:

	Status of the phased deployment/roll-out of the IADE/ICMS systems


	Will this result in an integrated system across all offices of the Master and service points?


5. Insolvency- 

The industry came in for a shake-up after being plagued by allegations of corruption, which led to the appointment of a Ministerial Committee of Inquiry into the Liquidations Industry It was clear that the liquidations and insolvency industries needed to be transformed to:

	Ensure access to these industries by Black Practitioners, particularly Black Women Practitioners.


	Eliminate all forms of corruption; and 


	Professionalise the industries.


In response to the existing inequity in the appointment of liquidators provisions were made for the appointment of Previously Disadvantaged Individuals (PDI's) as trustees or liquidators in insolvent estates. The Master keeps a panel containing the names of suitable PDI's. There is some concern, not with the concept of the appointment of PDl's, which is clearly needed in an industry that had excluded black practitioners, particularly black women practitioners, but that that skills are not being adequately transferred to PDl's who are appointed alongside 'experienced' liquidators. It is alleged that some of the people who appear on the PDI panel at the Masters Office do not have the necessary qualifications or skills and that the lack of transparency in appointments has in fact led to abuses of the process and even to the practice of 'fronting.' It has been argued that legislation should be put in place to deal with irregularities in the appointment of liquidators and trustees. A draft regulatory framework was prepared by the Chief Master but it is not clear that this draft directive was ever finalised.

6. Chief Master position -

Mr Hassen Ebrahim resigned as the Chief Master as from 27 October 2007. Currently the Acting Chief Master is Ms K Mbeki.

Further information needed from the Department:

	What action is being taken to provide for a permanent appointment to the position, apparently the DG is providing leadership in the Master's Office?


	Given the importance of the post and the ongoing transformation of the master's office is the Department taking steps to fill the post on a permanent basis?


