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SACCI 

(South African Chamber of Commerce & Industry - formerly SACOB)

Consumer Protection Bill - Memorandum of Comment

1.    Introduction
1.1  The South African Chamber of Commerce and Industry (SACCI – formerly SACOB) represents 50 individual chambers of commerce throughout South Africa, some thirty trade associations and over a hundred large corporate members. Affiliated to these chambers and associations are some 40000 businesses, the majority of which would be categorised as small businesses. These businesses cover all sectors of the economy. Furthermore, they are consumers of goods and services in their own right as well as suppliers of goods and services. Thus their interests span both sides of the market place. It is with this broad representational role that the Chamber believes it appropriate to offer comment on the Consumer Protection Bill. 

1.2
It must be noted that as an affiliated member of Business Unity South Africa (BUSA), cooperation and liaison on this legislation has been maintained from the tabling of the Consumer Policy Framework Green Paper in 2004 to the present. It may be recalled that comment by BUSA on the 2004 Green Paper gave support to the introduction of legislation that would define the respective rights and obligations of all market participants. In addition, the Business position at that time was to support measures designed to preserve well functioning markets and to consider appropriate intervention measures only in circumstances where market failure was clearly identified. 

1.3
The extent and complexity of the latest (2008) Consumer Protection Bill, suggests that the defects that occur in the present market system can only be addressed through extensive and detailed intervention measures. The measures set out in the Bill go well beyond the measures that Business would have anticipated at the Green Paper stage. In fairness, the measures proposed in the Bill are probably premised on the lack of understanding of market mechanisms by many previously disadvantaged people, their comparatively impoverished status, their limited access to the market and the asymmetrical nature of market information relative to business. In short the absence of bargaining power on the consumer side of the market is to be balanced by overwhelming, albeit well intentioned, intervention measures. Be that as it may, the adoption of this legislation as it stands will have a downside that will impact on the overall cost of doing business that in turn will inevitably be passed on to the consumer. 

2.
Consumer Rights

2.1
There can be no equivocation over the SACCI stance on the need to promote and protect consumer rights. It is an objective that has the committed support of SACCI and all its constituent members. If there be any area of concern, it relates to the need for and the extent to which that objective can be balanced with the needs to promote business activity in South Africa and small business activity in particular. To achieve that latter objective, it is necessary to ensure that the compliance burdens brought on by an all-embracing consumer protection policy, as outlined in the Bill, do not frustrate entrepreneurship and impede business development. Such an outcome would be disruptive to the goal of employment creation and thereby be detrimental to the interests of consumers in general. After all, prospective consumers without the income derived from employment will be unable to engage in the market. 

2.2
Understandably legislation of this description dwells primarily on consumer rights, the manner in which such rights are to be protected, and the institutions that are to be established in order to give force to the various legislative provisions. Clearly, it will be incumbent upon all businesses to study those rights and their interpretation in order to conform to the legislated requirements. It must be noted that several of the legislative proposals are covered in other pieces of legislation. Accordingly, it is anticipated that appropriate liaison will take place between the respective agencies/departments to ensure that such legislation is compatible. From a business perspective, it would be helpful if duplication of legislative requirements by such agencies and departments could be eliminated or at least kept to the very minimum. Duplication of administrative requirements is extremely burdensome on business activity, provides opportunity for costly litigation and has doubtful value. 

2.3 To the extent that most legislation invariably contains a recognition of the role and need to promote small business, the Consumer Protection Bill refers to ‘small business’ but once {section 3(2) (b) (ii)}. However, to the extent that ‘persons’ are defined to include ‘juristic persons’, it might be claimed that the provisions of the Bill are designed to accommodate the interests of small business as well as consumers. That being the case, it is important to recognise that those interests would be served only to the extent where such small businesses derive a benefit by virtue of their consumer status. In its capacity as a supplier of goods and services, the provisions of the Bill could constitute an onerous burden for small business, unless the regulations make business category exclusions on specified annual turn-over grounds. In the absence of the regulations, it is difficult to determine whether, and the extent to which, the provisions of the Bill will impact adversely on small business operations. 

2.4 As a broad comment on the Bill, SACCI believes that it will be extremely difficult to find a practical and satisfactory accommodation between advancing the interests of small business and safeguarding consumer rights. This is not to say that small business is less sensitive to consumer interests, but rather that the obligations dictated by the legislation pose serious hazards for small business. 

3. 
   Specific Issues that impact on Small Business 

3.1
Small Business /Consumer status concession


The provision that permits small business to enforce its rights against a large business without recourse to the courts has its downside. The perceived weaker contractual obligations applicable to small business could make them a less secure option with which to enter into a transaction. In that respect the consumer status concession could serve as a deterrent to doing business with a small business.

3.2
Regulation

In addition to the example set out in 2.3 above, over twenty provisions in the Bill are to be the subject of regulations to be promulgated by the Minister. As a general observation, it must be stated that Business is averse to rule Ministerial decree. There may well be exceptions to that aversion where monetary quantums are involved. Thus in an environment of high inflation appropriate measures must be in place to amend the regulations. The Bill does provide for the incorporation of industry codes into regulatory regimes. To the extent that this gives recognition and encouragement to a degree of business self-regulation (that already exists in some sectors), the provision is welcomed.

3.3   Contract terms and conditions

Section 48 provides for a wide range of criteria to be considered and fulfilled by a supplier or marketer of goods and services. The extent to which these criteria can be fulfilled is open to question (see 5 below). However, to the extent that the supplier can and will open him/herself up to litigation requires that contract terms and conditions be taken seriously. Whether standardised contracts can be accommodated under the provisions of the legislation remains to be seen. Hopefully the intention is not to require each and every contract to be the subject of an individual exercise. 

3.4
Liability for damage caused by goods/suppliers of services


Section 61 provides for liability claims against producers, importers, retailers and suppliers of services. SACCI accepts the need for businesses to be encouraged to sell products that are safe and free from defects. In order to avoid possible litigation, businesses (quite rightly) will have to build into their cost structures appropriate safety compliance measures. In addition product/service liability insurance costs will have to be introduced. Without detracting from the desirability of these measures, it does constitute another hurdle for small business to surmount. 

3.5
Business Names

Section 79 of the Bill places certain requirements on Business to identify itself as a supplier of goods and services. Thus the use by a business of the term ‘trading as’ will henceforth be disallowed. Although it is not clear from the legislation what the precise implications will be, in circumstances where a new legal entity has to be established and registered there will be administration and compliance costs. 

3.6
Other Potential Compliance Burdens


Other potential compliance burdens that could impact on small business activity include:-

· the prospect of having orders from consumers cancelled – a measure that imposes a serious degree of uncertainty.

· the provision of information in plain language that could pose problems for some very small categories of business (supplementary guidelines are to be issued).

· in respect of businesses that operate manual pay point systems, the provision to a consumer of a detailed sales record that itemises the registered business name, address, VAT details, date, description, unit price, quantity and taxes.

4.
Regulation

4.1
Capacity
In supporting the proposed consumer protection policy, SACCI trusts that the machinery associated with the regulatory institutions can be effectively and timeously established both at the national level and at the provincial level. The experience over the last decade of consumers and business in dealing with various consumer desks in the nine provinces has not been exemplary. In terms of the power that they will exercise, such institutions will be important instruments not only for promoting consumer welfare but also for business development. By way of example, the National Consumer Tribunal will have the power to destroy or financially cripple a business by a fine imposition based on a consumer protection ruling. SACCI submits that considering the important role that these institutions will be required to play, it would be detrimental to both consumers and to business if their function and credibility were to be undermined by lack of capacity.

4.2
Court or Tribunal Ruling


SACCI must register its misgivings over the provision in section 4 that deals with the realization of consumer rights. Specifically, section 4 (4) (a) to all intents dictates the manner in which a court is to interpret a document under possible dispute – namely that where there exists ambiguity the legal process must favour the consumer. This provision surely subverts the purpose, role and function of a court of law.

5.
   Unfairness, unreasonable, unjust – pricing context

Without intending to denigrate the measures devised by the architects of the consumer protection legislation, SACCI must take issue with the implied belief that it is possible to control prices in the market. The intention in section 48 (1) (a) (i) to exercise control over suppliers who offer goods/services at a price that is ‘manifestly unfair, unreasonable or unjust’ implies a lack of understanding of prices. SACCI would argue that prices are no more no less than signals that enable persons to adapt their activities to unknown events and demands. Surely, it is impossible to sanction, control or improve a signal, if one does not know what it signals. SACCI believes that besides appearing consumer-friendly, the particular provision has no practical application.

6. 
Concluding Comments.

6.1
SACCI reaffirms its support for the introduction of consumer protection measures. Accordingly it commends the objectives set out in the legislation that are designed to establish and enforce a protection policy that is intended to have beneficial outcomes for the majority of South African consumers. In some respects, the detail of the proposed measures and the institutions associated with giving them effect goes beyond the measures envisaged by SACCI. Many will regard the legislation as a determined effort to discipline business through regulatory mechanisms that will strictly safeguard consumer interests. They must accept that there will be a downside to such measures that will be determined by the ability of business (and small business in particular) to overcome the formidable and complex measures and regulations that will come into force.

 6.2
It may well be that in the eyes of many consumers the image of business is tarnished. Nonetheless, the market place through which business operates conducts millions of transactions daily to the overall benefit and satisfaction of consumers. Consumers would do well to recognise that the market place does not operate for the sole convenience of the producers of goods and services. They have to work hard and take risks in trying to provide consumers with the right goods and services at the right prices. In short, every one of them is the servant of the consumer. 
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