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30 May 2008

The Secretary of Parliament

Per email and fax (021 403 2808; total pages: 8)
Dear Mr Ramrock

Notice 556 Department of Trade and Industry: 

Representations regarding the Consumer Protection Bill

1.
Thank you for the invitation to make representations regarding the Consumer Protection Bill. These representations concern sections 40 and 48. 

2.
Section 40: Unconscionable conduct

2.1
This section essentially deals with various forms of unacceptable behaviour which could influence the consumer in regard to the conclusion and performance of agreements to provide goods and services. 

2.2
In subsections 40(1) and 40(2) a distinction is drawn between two sets of circumstances involving such unacceptable behaviour. The distinction has important substantive implications. Subsection 40(1) applies to “a person” and nothing is said about whether such a person knowingly had to be involved in the prohibited conduct. Subsection 40(2) in turn only applies to a “supplier” (ie a person who markets goods or services), who “knowingly” took advantage of a potential consumer’s inability to protect his or her own interests due to certain forms of weakness. 

2.3
I will start with subsection 40(1), which states that  “A person must not use physical force against an individual, coercion, undue influence, pressure or harassment, unfair tactics or any other similar conduct” in connection with certain matters. These forms of unacceptable behaviour will be considered in turn:

2.3.1
“physical force against an individual”
Under South African law, the well-known term duress covers the use of actual harm or unlawful threats of harm to induce a person to enter into a contract.
 The most important form of duress which faces the modern consumer is unlawful threats of economic harm, for example a threat to breach a contract. It is not clear why section 40(1) only specifically refers to the “use of physical force”.
 For purposes of consumer protection it would be useful also to refer explicitly to economic duress, ie unlawful threats of economic harm, such as threatened breach of contract, retention of property, discontinuing services, etc.
 It is therefore proposed that section 40(1) states that “A person must not use physical force or unlawful threats of harm (including economic harm)…”. In line with the general practice in modern systems of law, the adjective “unlawful” is added to prevent prohibiting the use of legitimate threats, e g a threat by a creditor to use the due processes of law to obtain payment.

2.3.2
“coercion”

The concept coercion is vague and not a term of art in the South African Iaw of contract. As indicated above, South African law uses the term duress, which covers the use of physical force or unlawful threats of harm. Coercion appears to be a synonym for duress: to coerce has been defined as “to force or compel someone to do something using threats”.
 If this is the case, no need exists to refer separately to “coercion” in subsection 40(1), since duress can already be covered by the phrase “physical force or unlawful threats of harm (including economic harm)”. 

2.3.3
“undue influence”

Under the South African common law, the term “undue influence” essentially covers the situation where a person obtains influence over another, the influence weakens such a person’s powers of resistance and makes his or her will pliable, and the influence is then used in an unconscionable manner to agree to a detrimental transaction which would otherwise not have been concluded.
 In essence, undue influence therefore deals with unconscionably taking advantage of a person who is in a relationship of dependence with another. 

Although “undue influence” appears in section 40(1), it appears to be conceptually much closer to the other examples of taking advantage of weakness listed in section 40(2). The positioning is not merely a matter of style. As stated at the outset, section 40(2) has a narrower field of application than section 40(1). To prevent anomalies, it is therefore proposed that undue influence should be moved to section 40(2). To fit in with subsection 40(2)’s list of forms of advantage-taking, undue influence can then be redefined as “taking advantage of the fact that a potential consumer was substantially unable to protect the consumer’s own interests because of … the consumer’s dependence”. This formulation of undue influence as taking advantage of dependence is in line with international practice.

2.3.4
 “pressure”

It is well-recognised that contracts are generally concluded under some form of pressure. A legal system cannot provide relief merely because a party experienced pressure. It is necessary to distinguish between acceptable and unacceptable pressure. Inasmuch as it was intended to refer to pressure emanating from unjustified threats, the term “pressure” is used synonymously with duress (ie actual physical harm or threats of harm) and it is unnecessary to refer to it separately from duress. If it is felt that the phrase could also cover other forms of pressure, it should at least be qualified, perhaps by reformulating it as “improper pressure” or (more specifically) as “high pressure tactics” (see 2.3.5 below).

2.3.5
“unfair tactics”
It is very difficult to make sense of this provision. The word “tactics” suggests that the available means are artfully or skilfully used to achieve a particular end. “Unfair” tactics suggest that there is something unacceptable about this use of the means. But what would make tactics unfair? It cannot be threats, or the various forms of advantage-taking, since these are already covered by subsections 40(1) and (2). Another possibility, which has been used in other jurisdictions, is to refer specifically to “high pressure tactics”. Unless the term is qualified in such a manner to refer more clearly to the means which are to be prohibited, it is suggested that this provision be deleted.

2.4.
After listing the various forms of prohibited conduct, section 40(1) lists various situations where these forms of conduct may not be used. As far as section 40(1)(e) is concerned, it is not clear why reference is only made to “recovery of goods from a consumer” and not also to obtaining repayment from a consumer. It is proposed that it reads “(e) recovery of goods or obtaining repayment from a consumer” 

2.5
Section 40(2) essentially deals with consumers who suffer from some pre-existing weakness, and advantage is “knowingly” taken of them by a supplier. The concern exists, though, that by merely qualifying the words “take advantage” with the phrase “knowingly” gives insufficient protection to consumers. Not only suppliers who know of the weakness, but also suppliers who reasonably should have known of the weakness should fall under the ambit of section 40(2). Otherwise a supplier may escape the ambit of section 40(2) by hiding behind inexcusable ignorance. In this regard it is significant that Art 4:109(1)(b) of the Principles of European Contract Law requires that the other party “knew or ought to have known” of the weakness. I would therefore propose that section 40(2) be redrafted to contain such a further qualification (see the draft formulation below). 

2.6
Neither the Principles of European Contract Law, nor the UNIDROIT Principles of International Commercial Contracts (both instruments are the result of large-scale and in-depth studies by prominent international experts of the law of contract of a variety of civil law and common law jurisdictions) provide relief merely on the basis of taking advantage of certain forms of weakness. Art 4:109 (b) PECL requires that advantage has to be taken in a way which was grossly unfair, whereas Art 3.10 of the UNIDROIT PICC refers to taking unfair advantage. The motivation behind these qualifications is essentially to prevent the striking down of contracts merely because some (even insignificant) advantage was taken. It is therefore proposed that subsection 40(2) be redefined to state that “a supplier must not take unfair advantage of the fact that a potential consumer was substantially unable to protect the consumer’s own interests…”

2.7
It is suggested that to ensure proper consumer protection, the list of weaknesses of which advantage should not be taken must be expanded. 


The examples listed in subsection 40(2) essentially deal with an inability to obtain or process information. But weakness can also arise because a consumer, although fully aware of the circumstances, does not have any real ability to negotiate because the consumer lacks the experience, or has no real opportunity to negotiate. Apart from “dependence” (which, as indicated in 2.3.3, needs to be included to accommodate undue influence), it is proposed that the list also refers to “economic distress”; “improvidence”; “inexperience”and “lack of bargaining skill”. These are all examples which enjoy express recognition in the international instruments referred to above.

2.8
In the light of the above, some comment on the use of the term “unconscionable” in the heading of section 40 as well as in section 40(2) is called for. This is a term which is used in specific technical sense in various common law jurisdictions as a ground for providing relief. I am concerned, though, that it is too vague to describe the subject matter of section 40 adequately. It is therefore proposed that the heading be changed to “Threats, pressure and taking advantage of weakness”. It is further suggested that the words “it is unconscionable for” be deleted from subsection 40(2), since they are not required to give further meaning to this provision. The definition of “unconscionable” in the definition section should then be amended accordingly.

2.9
In summary, it is then proposed that section 40 be reformulated as follows, so as to be applied more effectively in the broader context of South African law, and provide more effective protection to consumers.

Threats, pressure and taking advantage of weakness
40. (1) A person must not use physical force or unlawful threats of harm (including economic harm), high pressure tactics or harassment, or any other similar conduct in connection with any –


(a)
marketing of any goods or services;


(b)
supply of goods or services to a customer;


(c)
negotiation, conclusion, execution or enforcement of an agreement to supply any goods or services to a consumer;


(d)
demand for, or collection of, payment for goods or services by a consumer; or 


(e)
recovery of goods from a consumer.

(2)  In addition to any conduct contemplated in section (1), a supplier must not take unfair advantage of the fact that a potential consumer was substantially unable to protect the consumer’s own interests because of


(a)
physical or mental disability;


(b)
illiteracy;


(c)
ignorance;


(d)
inability to understand the language of an agreement;


(e)
dependence;


(f)
economic distress;


(g)
improvidence;


(h)
inexperience;


(i)
lack of bargaining skill;


(j)
or any similar circumstances,

 when such a supplier knew or ought to have known of these circumstances.

3.
Section 48(1)

3.1
The distinction in subsection 48(1)(a) between (i) “at a price that is manifestly unfair, unreasonable or unjust”; and (ii) “on terms that are unfair, unreasonable or unjust” is not clear. 

In section 1 of the Bill, “price” is defined in terms of an “amount paid or payable by a consumer”. “A price” therefore means an amount of money. The test of a “manifestly unfair, unreasonable or unjust” price therefore does not apply to an agreement of exchange (barter). There is no “price” in such an agreement.
 The implication is that an agreement of exchange has to be measured by the standard of “terms that are unfair, unreasonable or unjust”,
 as opposed to “manifestly unfair, unreasonable or unjust”.
This could give rise to the following anomalous result. An agreement of sale of object A for Rx could be valid because the price is not “manifestly unfair, unreasonable or unjust”. Yet, if the same object A were to be exchanged for object B (which happens to be worth Rx), the agreement could be invalid because it is “unfair, unreasonable or unjust” (as opposed to “manifestly unfair, unreasonable or unjust”. Thus, even though the counterperformances have exactly the same value, the mere fact that the counterperformance in the one case was money and in the other case another object means that the agreement is being tested by different standards. This does not appear to be sensible.
3.2
Section 48 deals with what can be called substantive unfairness – ie unfairness relating to the substance or content of the agreement. The criteria in subsection 48(1) are very broad, and it is welcomed that a more detailed indication is provided as to when such unfairness is present through the use of the criterion in subsection 48(2)(a) that the content had to be “excessively one-sided”. 

However, it is not at all clear why subsection 48(2)(c) has been included. It deals with the problem that certain unacceptable representations or statements were made to the consumer. Apparently, the effect of subsection 48(2)(c) is that a term will be regarded as unfair merely because it was agreed to due to a false representation. This is not convincing. Furthermore, if a term can be unfair due to misrepresentation as defined in section 41, then why not also due to the various forms of “unconscionable” conduct covered by section 40? Ultimately, subsection 48(2)(c) invites confusion between problems with the formation of a consumer contract (ie sections 40 and 41) and problems with its content or substance (section 48). To avoid this confusion, it is therefore suggested that subsection 48(2)(c) be deleted. 

4.
Finally, I understand that it is advisable that persons who make recommendations to Parliament should indicate relevant qualifications. In this regard my 1990 Master of Law thesis dealt with unfair contract terms from an economic perspective, and my 1997 PhD thesis was concerned with the relevance of duress and compulsion in the law of contract. Over the past 12 years I have written a number of articles on the subject of the protection of weak contracting parties in local and international publications. Recently I have been invited by Stefan Vogenauer, Professor of Comparative Law at the University of Oxford, to comment on the provisions on the UNIDROIT Principles of International Commercial Contracts which deal with fraud, threats, gross disparity, and their effects.  These comments will form part of a commentary on the Principles which is to be published by Oxford University Press in the course of 2008. 
I trust these representations will be of some value and thank you for your attention.

_____________________

Prof Jacques du Plessis

Department of Private law

University of Stellenbosch

jedp@sun.ac.za
� 	See Medischeme Holdings (Pty) Ltd v Bhamjee 2005 (5) SA 339 (SCA) 


� 	It appears to have been influenced by section 60 of the Australian Trade Practices Act 1974, which states that “A corporation shall not use physical force or undue harassment or coercion in connection with the supply or possible supply of goods or services to a consumer or the payment for goods or services by a consumer”. But in 1974 it was still poorly understood in the common law that economic duress should also be actionable.


� 	See Medischeme Holdings (Pty) Ltd v Bhamjee 2005 (5) SA 339 (SCA)


� 	See Chambers 21st Century Dictionary s v “coercion”.


� 	Preller v Jordaan 1956 (1) SA 483 (A).


� 	See eg Art 3.10 of the UNIDROIT Principles of International Commercial Contracts; further compare Art 4:109 of the Principles of European Contract law. 


� 	See Art 3.10 (1)(a) UNIDROIT PICC; Art 4:109(1)(a) PECL.


� 	The Bill clearly also applies to an agreement of exchange (see section 1, where in the definition of “consideration” reference is made to the possible exchange of goods and services for goods or services).


� 	Unless by “terms” is meant “incidental” terms. But this is hardly clear from the context.
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