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TRANSNET STATEMENT ON MISLEADING SUNDAY TIMES ARTICLE
Date: August 25 2008
Embargo: none

Introduction

1. Yesterday, a Sunday newspaper, Sunday Times, published a false, misleading and irresponsible article on its front page under the headline: “Transnet Sold our Sea to Foreigners”. 

2. The article states that: “Transnet secretly sold prime Cape Town coastal land and a vast sea area when it offloaded the V&A Waterfront for R7-billion to investors from London and Dubai”.  This statement is false.  The diagram included in the article states that Transnet sold an area of sea stretching from Green Point to Blauwberg Strand to Robben Island.
The sea area outside the Port of Cape Town as shown on the diagram is not owned by Transnet and could therefore never have been sold by Transnet and was in fact not sold.  To state that it was sold, is a malicious misrepresentation.  What was indeed sold were those properties already owned by the V&A Waterfront company and registered in that company’s name.  No other property, land or area was sold.   
The article further misrepresents:

a. our obligations to the buyer of the V&A Waterfront under the terms of the sale agreement entered into with them; 
b. the conduct of our officials in relation to MPs and executive members of the Government; 
c. our engagement with public representatives regarding the Integrated Coastal Management Bill (ICM Bill).  
3. We were not afforded an opportunity by the Sunday Times to comment on the article before its release. Had we been granted this opportunity it would have allowed us to present the facts and limit the embarrassment and damage that the article has caused to Transnet.  This is particularly disconcerting in light of the fact that several weeks ago – when the matter was first reported in the media – Transnet issued a media statement clarifying the very same issues that are the subject of the Sunday Times article  
4. We believe that prima facie the Sunday Times article is irresponsible and defamatory.
5. We have this morning briefed litigation attorneys to consider our case and whether the reporting constituted “responsible journalism”.

6. In the meantime, we will be demanding an unconditional retraction of the article from the Sunday Times whilst reserving our right to take further action.
7. The following is a list of the factual inaccuracies as reported in the Sunday Times article. 
a. Transnet did not “sell the sea to foreigners”. In terms of the sale agreement, Transnet and the three retirement funds sold all of their shares and claims in V&A Waterfront Holdings to Lexshell 44 General Trading (Pty) Ltd and not any other assets. Lexshell is a South African registered company.
b. The sale of the V&A Waterfront to Lexshell did not include the “ocean area up to Robben Island”.  No land or sea areas were part of the sale transaction.  The deal did not include “the transfer to the new owners of 22km of coastline and 90km² of sea, stretching from Table Bay to Robben Island”. 
It must be emphasised that the sea areas earmarked for reclamation under the Governing Agreement (the agreement signed between Transnet and the three retirement funds on 31 October 2001 relating to the restructuring of the V&A Waterfront) were identified in that agreement and are restricted to the sea areas immediately adjacent to the V&A Waterfront, as envisaged in the diagram attached to that agreement (reproduced and attached hereto as Appendix A1). These areas do not extend into Table Bay and do not extend to Robben Island, as suggested in the Sunday Times article.
c. At no stage has Transnet stated that it owns the sea, sea-shore and sea-bed in the terms reported.  Transnet has stated that it owns the ports and the land and water areas within the ports by virtue of the Legal Succession to the South African Transport Services Act and the National Ports Act – the ports owned by Transnet are what it wants excluded from the ICM Bill – and DEAT has in fact agreed to this. The disagreement between Transnet and DEAT relates to the mechanism to achieve the exclusion of the ports.

d. The deal was not done “secretly”. Transnet and the three retirement funds concluded the sale of their shares in the V&A Waterfront through a competitive bidding process which attracted significant local and foreign investor interest in the V&A Waterfront.  All necessary governmental and corporate approvals for the transaction (including approval in terms if the Public Finance Management Act) were obtained. The board of directors of Transnet and the boards of trustees of each of the retirement funds approved the transaction. 
The sale process up to the point of selecting Lexshell as the preferred bidder and concluding the sale agreement was overseen by two investment banks, independent legal advisers and an independent auditing firm acting as a governance and process monitoring consultant.  At the public announcement of the Lexshell transaction during September 2006, Transnet gave full details of the sale process, the successful bidder, information about the bidder consortium, as well as salient terms of the transaction.
e. It is pure fabrication that “Transnet faces a potential R20-billion claim from Lexshell for failing to honour its contractual obligations”. Transnet denies that it faces any such claim.
In terms of the sale agreement, Transnet and the three retirement funds sold all of their shares and claims in V&A Waterfront Holdings to Lexshell for approximately R7 billion.  The sale agreement does not contain any warranties or undertakings in favour of Lexshell in relation to the reclamation of land as envisaged in the Governing Agreement; nor does it contain any warranties or undertakings in relation to the anticipated development of the V&A Waterfront.
f. Transnet did not “conceal the full details of the transaction from Cabinet when the deal was signed” or at any other point in time. Transnet obtained its approval in terms of section 54 of the Public Finance Management Act from its Executive Authority being the Minister of Public Enterprises. This is the normal process which is followed for the disposal of state-owned assets.  
Transnet, the retirement funds and Lexshell agreed to make copies of the sale agreement and Governing Agreement available to the Western Cape Provincial Legislature's Portfolio Committee on Community Development.  Following the Committee’s winter recess, we are waiting for the Secretariat of the Committee to advise us of a date for a meeting with members of the Committee.
g. It is incorrect that Transnet has refused to reveal details of the sale agreement to Minister Van Schalkwyk or DEAT.  Transnet is not aware of such a request from the Minister, but Transnet has given DEAT full details of the agreement on more than one occasion. 

h. The main thrusts of Transnet’s submissions on the ICM Bill are not mentioned at all, namely, the impact of the Bill on Transnet’s ownership, management and control of the ports.
i. At no stage did either Transnet or Lexshell tell Parliament’s Portfolio Committee on Environmental Affairs and Tourism that “they have an agreement for the transfer of vast amounts of South Africa’s coast to foreign interests”. This is not supported by the facts.
8. The balance of this statement seeks to assist the media to set out the facts in order to report the issues raised in the Sunday Times article accurately, fairly and in a balanced and informed manner. Accordingly, we attach the following appendices:
a. Appendix A - the background, the nature and scope of the arrangements that exist between Transnet and the V&A Waterfront in respect of the reclamation of land; 

b. Appendix B - the nature and key terms of the sale concluded by Transnet and the Transnet retirement funds with the buyer of the V&A Waterfront; 

c. Appendix C - the nature and purpose of Transnet’s submissions and proposed amendments to the Integrated Coastal Management Bill (ICM Bill); and

For more information, members of the media are free to call me:

John Dludlu

Transnet Limited

083 676 1881

083 277 4774

John.dludlu@transnet.net
APPENDIX A
BACKGROUND, NATURE AND SCOPE OF THE ARRANGEMENTS THAT EXIST BETWEEN TRANSNET AND V&A WATERFRONT
1. Transnet was the registered owner of the V&A Waterfront between 1990 and 1995.

2. In 1995, Transnet sold the V&A Waterfront to the Transnet Pension Fund.

3. In 2001, after the Transnet Pension Fund was split into three separate funds (namely, Transnet Pension Fund, Transnet Second Defined Benefit Fund and Transnet Retirement Fund), a restructuring of the V&A Waterfront group took place.  The restructuring involved the setting up of a V&A Waterfront holding company (V&A Waterfront Holdings (Pty) Ltd) with a separate subsidiary company to own the properties comprising the V&A Waterfront (V&A Properties (Pty) Ltd), and the transfer of the land and letting enterprises from the Transnet Pension Fund to V&A Properties.  Furthermore, the restructuring included the adjustment of the equity interests of Transnet and the three retirement funds as shareholders of V&A Waterfront Holdings and it also dealt with certain obligations which Transnet owed to the Transnet Pension Fund (and consequently V&A Properties as successor-in-title to the Transnet Pension Fund) pursuant to the restructuring process.

4. These and other arrangements relating to the restructuring of the V&A Waterfront were recorded in an agreement, titled “Governing Agreement”, signed between Transnet and the three retirement funds on 31 October 2001. 
5. In terms of the Governing Agreement, Transnet undertook certain contractual obligations relating to the reclamation of land from the sea that would be required for the remaining anticipated development of the V&A Waterfront.  It was recorded that one of the remaining obligations owed by Transnet to the Transnet Pension Fund was to procure the necessary governmental approval/s for the construction of the shore protection works required in connection with the land to be reclaimed (as defined in the agreement with reference to a sketch diagram), and upon completion of reclamation, to procure the grant of such land to Transnet and thereafter the transfer of the land to the Transnet Pension Fund (and consequently V&A Properties as successor-in-title to the Transnet Pension Fund).

6. It must be emphasised that the sea areas earmarked for reclamation under the Governing Agreement were identified in that agreement and are restricted to the sea areas immediately adjacent to the V&A Waterfront, as envisaged in the diagram attached to the agreement (Attached as Appendix A1). These areas do not extend into Table Bay and do not extend to Robben Island, as suggested in the Sunday Times article.

7. In the past, Transnet has relied on the provisions of the Sea-Shore Act to procure the reclamation of land from the sea or sea-shore in support of its ports development programme.  In this regard, the practice has typically been that Transnet would:

a. identify the portions of land submerged by coastal waters that needed to be reclaimed;

b. do the necessary environmental assessment studies, engineering and other marine assessments, surveying of the land and all the accompanying groundwork; and 

c. thereafter, it will follow the necessary protocols to obtain the requisite Ministerial approval to reclaim the land and, once such approval has been obtained, it will procure the transfer of the reclaimed land to itself.
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APPENDIX B

nature and KEY terms of the sale concluded by Transnet and the Transnet retirement funds with the buyer of the V&A Waterfront

1. The sale of the V&A Waterfront to Lexshell in 2006 did not take the form of a sale of the V&A Waterfront land.  It took the form of a sale of the shares and claims owned by Transnet and the three retirement funds in V&A Waterfront Holdings to Lexshell 44 General Trading (Pty) Ltd (Lexshell).
2. The sale was concluded through a competitive bidding process which attracted significant local and foreign investor interest in the V&A Waterfront.  All necessary governmental and corporate approvals for the transaction (including approval in terms if the Public Finance Management Act) were obtained.  
3. The board of directors of Transnet and the boards of trustees of each of the retirement funds approved the transaction.
4. Transnet owned 26% and three retirement funds collectively owned 74% of the shares and claims in V&A Waterfront Holdings.

5. In terms of the sale agreement, Transnet and the three retirement funds sold all of their shares and claims in V&A Waterfront Holdings to Lexshell for approximately R7 billion.  The sale agreement does not contain any warranties or undertakings in favour of Lexshell in relation to the reclamation of land as envisaged in the Governing Agreement; nor does it contain any warranties or undertakings in relation to the anticipated development of the V&A Waterfront.

APPENDIX C

discussions with Department of Environmental affairs and tourism (DEAT) relating to amendments to icm bill

1. Transnet has made it clear at all times that it supports the objects and purpose of the ICM Bill.  In particular, Transnet supports the object of developing and maintaining a sustainable environmental management plan for South African coastal areas. 

2. Transnet has proposed certain amendments to the ICM Bill, which have been directed primarily at ensuring that:
a. it is able to continue to undertake important infrastructural development of the ports which fall under the jurisdiction of Transnet National Ports Authority (TNPA) (for example, extensions of quay walls, dredging activities, etc);

b. it is able to comply with its existing contractual and other obligations to third parties in respect of ports which fall under the jurisdiction of TNPA (for example, berthing and mooring agreements, and leases over the sea areas within the ports); and 

c. it is able to comply with its existing contractual obligations in respect of the reclamation of land from the sea areas immediately adjoining the V&A Waterfront, Cape Town, as envisaged in the Governing Agreement.

3. Transnet embarked on a consultative approach in formulating and motivating its proposed amendments to the ICM Bill.  This approach included several meetings and discussions with relevant stakeholders, including the Director-General and legal advisors of the Department of Environmental Affairs and Tourism (DEAT), state law advisors, the Portfolio Committee on Environmental Affairs and Tourism in the National Assembly, the Select Committee on Environmental Affairs and Tourism in the National Council of Provinces (NCOP), the Portfolio Committee on Community Development in the Western Cape Provincial Parliament and the relevant committees in other Provincial Parliaments.

4. Throughout these discussions, Transnet made it clear that it would at all times adhere to applicable environmental and town planning legislation and processes.

5. Following the discussions held between Transnet and DEAT, it was understood that:
a. DEAT had agreed to exclude the areas comprising the ports which fall under the jurisdiction of TNPA from “coastal public property” as defined in the ICM Bill so as not to hinder the operational activities of TNPA; and

b. DEAT had agreed to include a provision in the ICM Bill to serve as a statutory mechanism to allow for the reclamation of land from the sea.  This provision would be similar to the existing provision in the Sea-Shore Act in terms of which the Minister of Transport may cause land to be reclaimed from the sea.   
6. The mechanism proposed by DEAT to exclude ports from “coastal public property” is through Ministerial proclamation whereby the Minister of Environmental Affairs will have the power to exclude such areas for “government purposes”.  Section 27(2) of the ICM Bill provides that the Minister of Environmental Affairs may exclude any area from coastal public property for government purposes, by proclamation.  Previously, “government purposes” was not defined, but the latest draft of the ICM Bill defines “government purposes” as “the exercise of functions by an organ of state that are in the national interest or in the interest of national security but does not include donation, leases of more than 20 years or alienation by that organ of state”.  DEAT argues that section 27(2) is wide enough to allow the exclusion of the ports owned by Transnet from coastal public property since it believes that “government purposes” as defined includes Transnet’s purposes. Furthermore, in terms of DEAT’s proposed mechanism to exclude ports from “coastal public property”, it is envisaged that the exclusion of the ports will occur only after the ICM Bill becomes law.  The difficulty with DEAT’s proposal in this regard is two-fold:

a. “government purposes” does not necessarily include Transnet’s purposes, for example, Transnet’s corporate and commercial objectives in relation to certain port activities may not always constitute “the exercise of functions by an organ of state that are in the national interest or in the interest of national security”; and

b. the exclusion of ports by means of Ministerial proclamation can only occur some time after the ICM Bill has come into operation, thereby creating uncertainty over the ownership status of ports which fall under the jurisdiction of TNPA when the Bill comes into force.

Transnet’s proposed solution is that its ports should be excluded from “coastal public property” by definition so that they are excluded by operation of law on the day that the ICM Bill is enacted.  This can be done by simply excluding the ports which under TNPA’s jurisdiction from the definition of coastal public property by reference to the National Ports Act.

7. Whilst it was understood that DEAT had agreed to include a general land reclamation provision in the ICM Bill similar to that found in the Sea-Shore Act, the mechanism included in DEAT’s proposed amendments to the ICM Bill following meetings which Transnet and DEAT had with the Western Cape Legislature’s Portfolio Committee on Community Development is not entirely satisfactory.  DEAT has proposed that reclamation of land from the sea should also be done by means of Ministerial proclamation, which then requires that the purpose of the reclamation must be for “government purposes”.  Again, the difficulty with DEAT’s proposal is that “government purposes” does not necessarily include Transnet’s corporate and commercial objectives. 
Transnet’s proposed solution is that the concept of “government purposes” should be amplified and amended so as to include specifically the exercise of functions by an organ of state in order to comply with its statutory and other lawful obligations provided at all times that such purpose does not undermine the aims and objectives of the ICM Bill.

Such an amendment would also provide an enabling mechanism – similar to that currently in the Sea-Shore Act – that would allow the reclamation of the remaining three sea areas immediately adjacent to the V&A Waterfront.  These areas are small and limited in size, and were described in the diagram attached to the Governing Agreement.  As previously mentioned, these areas do not extend into Table Bay and do not extend to Robben Island, as suggested in the Sunday Times article.
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