

WRITTEN SUBMISSION TO THE NATIONAL COUNCIL OF PROVINCES ON THE CONSUMER PROTECTION BILL,

BILL 19 of 2008

Attention: The Secretary of Parliament, Mr Johnny Ramrock

via email: jramrock@parliament.gov.za
4 June 2008

Dear Mr Ramrock

The Direct Marketing Association (“DMA”) would like to thank you for giving it the opportunity to submit written commentary on the Consumer Protection Bill.  As part of this submission, the DMA would also like to request the opportunity to make oral representations during the course of the Public Hearings.
This submission, which consists of an introduction, our specific comments on the Bill and a conclusion, is set out below.  This submission, as already mentioned, is made by the DMA on behalf of its members.  Members of the DMA are:
	5th Dimension Marketing (Pty) Limited
	Customer Relationship Marketing (Pty) Ltd
	IA Solutions
	O’Keefe & Swartz
	South African Post Office

	Abaco Consulting
	Cyan Sky Communication
	Ichoices Call Centre Outsourcing
	Old Mutual (Group Direct Sales)
	Southern Ambition CC

	Ace Insurance Limited
	Data Design
	Ikineo (Pty) Limited
	Ontrac Passive Plus CC
	Spencer Boyd Associates (Pty) Limited

	Affinity Data Vault
	Database Solutions
	Innovate
	
	Stockmarket College

	Agon Marketing CC
	Defusion Designs
	Intimate Data (Pty) Limited
	Opt-in Data Direct
	Sun International

	AIG Life South Africa
	Direct Axis SA (Pty) Limited
	Jacklin Enterprises (Pty) Limited
	Outprosys (Pty) Limited
	Telkom

	Alco-Safe CC
	Direct Channel Holdings
	K&B Direct
	Output Resourcing (Pty) Limited
	Teresa Settas Communications

	Alexander Forbes Direct
	Direct Marketing Solutions (Pty) Limited
	Kamatjeke Advertising and Marketing CC
	Outsourcing Threesixty (Pty) Limited
	The Corporate Communications Agency

	Altech Autopage Cellular Mobile Xpress
	Direct Marketing Association
	Kidson Marketing Communications
	Ownership Solutions
	The Introye Corporations (Pty) Limited

	Analogue Marketing Information Services CC
	Downes Murry International
	Lavish Promo Gifts CC
	P:Cubed (Pty) Limited
	The No Nonsense Group

	Arcadia SA Mail Order (Pty) Limited
	Durban Mailing Service
	Leisure Books
	Performance Based Outsourcing
	The Premier Growth Group (Pty) Limited

	Asl Appointments & Mailing and Marketing Facilities
	Edcon (Pty) Limited
	Lesoba Difference
	Platinum E-Products (Pty) Limited
	The Readers digest Association (Canada) Limited

	Avis Rent a Car
	Effective Intelligence (Pty) Limited
	Mail Burst CC
	Primaplus
	TNT Express

	B&L Direct Marketing Services (Pty) Limited
	Elements Advertising and Marketing (Pty) Limited
	Mailing Excellence (Pty) Limited
	Primedia@Home
	TNT Express Worldwide South Africa (Pty) Limited

	B&L Direct Marketing Services CC
	Ellerine Furnishers (Pty) Limited
	Mango 5 Call Centre (Pty) Limited
	Profit FX
	Transunion Credit Bureau

	BG Pharmaceuticals
	Eskom
	Maravedi Financial Solutions
	Proximity
	Treble Group

	Bounty Services
	Eskom Distribution
	Marketel (Pty) Limited
	Pure Media (Pty) Limited
	Truworths Limited

	Brandnew Advertising
	Eskom Distribution – Eastern Region
	Masstores (Pty) Limited t/a Makro
	QMG Investments
	Tunleys (Pty) Limited

	Burlington-Dataprint (Pty) Limited
	Family Insurance Africa Services (Pty) Limited
	Matrix Marketing (Pty) Limited
	Quickstep394 (Pty) Limited t/a Aqua Online
	Umhlanga Medical Services

	Bytestream
	Faxmark
	Media24
	Rainmaker Business Solutions
	Vibrant Direct CC

	Call Centre Nucleus (Pty) Limited
	Fragilarts CC
	Medscheme Life
	RCS Cards (Pty) Limited
	Virgin Money SA (Pty) Limited

	CBM Group (Pty) Limited
	Gijima Corporate
	Miacup South Africa CC
	RCS Personal Finance
	Vodacom (Pty) Limited

	Cell C (Pty) Limited
	GPX Technology CC
	Mobile Telephone Networks (Pty) Limited – South Africa
	Regent Life
	Wightman Marketing

	Comit Technologies (made up by Elite Mobile, Cell C Direct, 3Mobile, Talking Shop)
	Greymatter Design CC
	Model Citizen Marketing
	Remark South Africa (Pty) Limited
	Windirect CC

	Computer Facilities (Pty) Limited
	Herdbouys McCann Erickson
	Multipath Customer Solutions (Pty) Limited
	Response Telemarketing Services (Pty) Limited
	Woolworths

	Conexus (Pty) Limited
	Heypenni Gold Marketing and Design
	NVSC Jozi
	SA Freight Management t/a Freight Management
	Wunderman South Africa

	CSM Trading t/a Brite Box Advertising
	Hollard Life Assurance Company Limited
	OCOM CC
	Selldirect Marketing
	Xposure

	Customer Development Corporation (Pty) Limited
	Homechoice
	Ogilvy One Worldwide
	SME Insight (Pty) Limited
	Xpress Information 


INTRODUCTION

The Direct Marketing Association of South Africa (“DMA”) is an association incorporated not for gain in terms of section 21 of the Companies Act No. 61 of 1973 to represent all stakeholders in the South African direct marketing industry. 
The DMA’s purpose is to encourage and develop the highest standards of direct marketing in South Africa and to promote and take an active role in ensuring compliance with ethical standards of the practice for marketing.

The DMA recognises the need for government to legislate to protect consumers, and specifically acknowledges and thanks the DTI for the vast improvements in the drafting of the sections effecting the direct marketing industry that have been made from the first draft of to the current draft.

However, with the direct marketing industry being one that is utilised by a broad range of businesses from large listed entities to micro enterprises and across a variety of industries as an essential for approaching, informing and retaining customers, as well as providing customer relationship services (be it by way of mail, telephone, internet or electronic mail), the DMA is concerned that the right balance between consumer protection and the national economic imperatives in order to increase sustainable economic growth and create employment have not been met. 

Numerous clauses that specifically affect that direct marketing industry are dependent on the content of the Regulations, which the DMA believes will only be drafted in 2009.  This obviously creates a difficulty, not only for the DMA, but for business as a whole, to comment on the these sections fully, as, without the Regulations, the impact of the clauses on the direct marketing business and the DMA is not yet know or understood. 

SPECIFIC COMMENTS ON THE BILL

Direct Marketing (definition)

The definition of direct marketing, specifically read together with the definition of electronic communication, is extremely broad and it is not understood how a Direct Marketer will be able to (i) control marketing material which is delivered to a persons phone by way of Bluetooth when a persons Bluetooth is activated; and (ii) regulate a persons internet connectivity and/or access to certain websites that may contain marketing material.   

In both instances, the person has (i) freely elected to switch on his/her Bluetooth, without any prompting or intervention by the Direct Marketer; and (ii) freely established internet connectivity and chosen to access certain websites, without any prompting or intervention by the Direct Marketer. 

It is therefore unclear how a Direct Marketer can control, and thus be held liable for these specific channels of marketing. 

Proposal
We propose that Bluetooth, internet connection and websites be deleted from this definition. 

Right to restrict unwanted direct marketing (section 11)

The DMA is generally satisfied with the contents of the clause, and certainly agrees that consumers should be given the right to opt-out of unwanted marketing.  

Proposal

The DMA would like to request that the Commission, in terms of section 11(3), recognise the DMA’s opt-out register as the authoritative registry in South Africa whereby consumers are able to register their opt-out requirements.

The DMA manages and operates an opt-out register which has multiplatform functionality in that a consumer may register his/her opt-out request via sms, internet or a telephone call.  When a consumer registers’ with the DMA’s opt-opt register, the consumer’s name, home address, telephone and email contact details are placed on the “do not contact” file.  In terms of the DMA’s code of conduct, all DMA member companies making use of databases are obliged to run their list of prospective consumer’s against the file and remove individuals who are registered on the DMA’s opt-out register, so that they do not send their mailing to these individuals.  There is no cost to DMA members for this service; however non-members do have to pay a fee to the DMA for access to the list.  
Most importantly, the opt-out register is updated on a monthly basis. 

It is submitted that there can only be on opt-out register, which is to be operated and made available on a national basis.  Should there be more than one register, there would be a risk that a consumer could be on one register and not the other, and that a direct marketer does not check all registers before proceeding with a marketing campaign.  

With regards to section 11(5), allowance should be made for the consumer to pay the nominal cost of making a phone call, sending an SMS or posting a letter.

Regulation of time for contacting consumers (section 12)

It is difficult to comment on the extent of this provision as it is dependent on Regulations being drafted which will detail the “prohibited period” (being the specific days, dates, public holidays or times of the day) wherein direct marketers may not contact consumers at home unless they have expressly or implicitly requested or agreed otherwise.

As the DTI is aware, the call centre industry is a thriving industry that creates employment opportunities, but admittedly call times do need to be regulated as consumers could be pestered by unsolicited calls about products or services at unreasonable times.  Again, the DMA would like to appeal to the DTI to adopt its Code of Conduct, which its members strictly adhere to, which regulate matters such as this. 

A further difficulty that will be experienced under this section is that in many cases, sms’ and emails may too be sent by a direct marketer and, despite when they were sent, they may (due to IT/systems issues) “arrive” during a prohibited period (or be opened by the consumer during a prohibited period).  The delivery of these forms of marketing should be exempted from the provision in so far as it is beyond the reasonable control of the direct marketer.

Many overseas companies target South African consumers and send them marketing material via SMS or email, which could arrive at the intended consumer’s phone or computer during a prohibited period due to the time differences between countries.  

Proposal

It is proposed that an additional clause, numbered 12(2) be added which is to read “A supplier must not send any form of direct marketing by way of electronic communication directed to a consumer at home for any promotional purpose during a prohibited period prescribed in terms of this section, except to the extent that the consumer has expressly or implicitly requested or agreed otherwise.    The supplier shall not be held responsible for the delay in transmission of the electronic communication, should such electronic communication be delayed so that it only reaches the consumer at home during a prohibited period.”
Consumer’s right to cooling off period after direct marketing (section 16)

This section is to be read in conjunction with section 20, Consumer’s right to return goods. 
Although section 16 does not stipulate in what state the goods must be returned (i.e. unopened), section 20(6) allows the consumer to (i) use the goods during the time they were in the consumer’s possession; (ii) consumer or deplete the goods whilst in the consumer’s possession, to determine if the good were acceptable for the consumer. 
It is submitted that generally, and especially with goods that are sold by way of direct marketing, that consumers are going to abuse this section to obtain goods, make use of them for the purpose for which they were needed and then return them.  A particular example that stands out is with respect to CD’s, DVD’s, Computer Software and Computer Games.  A consumer could easily purchase these from a direct marketer, open them at home, copy them, and then return them in terms of section 16 coupled with section 20.  Surely it is not the intention of the DTI provide for a “legal” channel to copy these items?

The effect of section 20(6) is that a consumer will literally be able to test, consumer or deplete almost every item purchased in order to decide whether or not such item was acceptable, and then return them to the supplier.  Such items will not be able to be re-stocked.  No direct marketer would re-stock a used item as a new product.  All items would become second hand, and would have to be written-off. 

On the whole, the DMA, on behalf of its members, finds sections 16 read with section 20 extremely prejudicial. 
Proposal

It is imperative that certain items be excluded from section 20(b)(ii) in particular, and it is suggested that a list be compiled and published in the Regulations.

Concerning items are, inter alia, CD’s, DVD’s, Software, Computer Games, Food stuffs, Beverages, Books, Make-up, Perfume etc. 
Unsolicited goods or services (section 21)

Given that a vast majority of products supplied by the DMA’s members would be delivered to the consumer, the DMA is extremely concerned about this section, especially in light of the fact that physical addresses in South Africa are difficult to determine (lack of street names, difficulty in ascertaining and finding addresses in informal locations etc).
With respect, the DMA does not quite understand the harm that is caused by leaving goods with a potential consumer, in order for the consumer to examine them or consider them, and thus does not understand the need for clause 21(1)(a).  The insertion of this provision will result in direct marketers becoming loathe to leave their products with a consumer, which will ultimately be to the detriment of the consumer. 
Not only does this section appear prejudicial to the DMA members who have legitimately supplied goods to consumer’s, but it also appears to prejudicial to the actual consumer who has purchased the goods (and in many instances already paid for the goods prior to delivery), as section 21(6)(a) states that (in the event that the goods have been incorrectly delivered) that the person to whom they have been delivered may lawfully retain such goods, subject only to the third party’s valid claim (i.e. the original consumer).  This would imply that the original consumer would need to actually prove that the goods were actually destined for him/her in the first instance, and would then need to go about recovering his/her goods as his/her own costs.

It is surely not the DTI’s intention that the actual lawful owner of the goods (namely, the original consumer) has to go to this extent to reclaim his/her goods?
Direct Marketing to consumers at home (section 32)

The main concern that the DMA has with this section is that the heading of the section, especially the words “consumers at home”, and the body of the section do not tie in.  By this we mean that no where in the clause is there mention of the fact that the transaction or agreement must be concluded at the consumer’s home. 

Proposal

In this regard, the clause seems to be somewhat ambiguous, and the DMA would suggest that  the words “to a consumer at his/her place of residence” be inserted after the words “who is direct marketing any goods or services”.  The words “at his her place of residence” must be added after the words “and concludes a transaction/agreement with a consumer”.
Unconscionable conduct (section 40)

The DMA has noted that a definition of unconscionable has been inserted into the Bill, which is defined as: “when used in relation to any conduct means – (a) having a character contemplated in section 40; (b) otherwise unethical or improper to a degree that would shock the conscience of a reasonable person”.

This is welcomed, as it was clear at the conference held by the DTI that this concept was not very familiar. 

However, the DMA is still concerned that, especially in light of 40(1) which reads “a person may not use physical force against an individual (surely “individual” should read consumer?) coercion, undue influence, pressure or harassment, unfair tactics or any other similar conduct” in connection with, inter alia, marketing of any goods or services.

When would clever marketing tactics be deemed to be just that, and when would they be deemed to be exerting undue influence, pressure or unfair tactics on a consumer?  For example, if a direct marketer were to offer a free product together with the purchase of another product, which does entice the consumer to buy the product, would that be seen to be clever marketing tactics, or would that be construed as unconscionable conduct?
Subsection (2) is also of concern to the DMA as many of its members conclude transactions without physical interaction with their consumers.  Subsection 2 states that “it is unconscionable for a supplier to knowingly to take advantage of the fact that a potential consumer was substantially unable to protect the consumer’s own interests because of physical or mental disability, illiteracy, ignorance, inability to understand the language of an agreement of any other similar factor”.

Often, without physical interaction with the consumer, a direct marketer may not be able to assess this (although it is submitted that even with physical interaction, this may not be possible).

A consumer answering a call centre agents questions could very easily answer positively to all questions asked, indicating an understanding to the transaction, however in actual fact the consumer did not really understand the transaction.  Examples of transactions where this could most likely occur would be insurance products or other financial service related transactions (that may not necessarily be covered under the NCA).
This section, read together with the provisions of section 8(1) to (3) regarding consumer protection against discrimination, the provisions of section 40 would leave the members of the DMA in a bit of a catch-22 position.  In the event that any marketer decides not to enter into a transaction with a consumer because the consumer appears to be “ignorant”, it could we be that such marketer is then regarded as discriminating against the consumer based on the provisions of section 8(1) to (3).

CONCLUSION

As was mentioned in our introduction, the DMA recognises the need for government to protect consumers by way of legislation.  However, in doing so, it is imperative that the right balance between consumer protection and the national economic imperatives in order to increase sustainable economic growth and create employment have not been met. 

We would be most willing to engage further on any of the issues that have been raised in our submission, or any other issues relevant to the direct marketing industry. 
Yours sincerely
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Brian M. Mdluli

Director

Direct Marketing Association of Southern Africa
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