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BRIEFING OF THE PORTFOLIO COMMITTEE BRIEFING: NATIONAL ENVIRONMENTAL LAWS AMENDMENT BILL, B66 OF 2008 (NELAB)

1. The purpose of this briefing is to provide more information to the Portfolio Committee about the following:

(a) Liability in terms of section 28 of the National Environmental Management Act, 1998 (Act No. 107 of 1998);

(b) GMO Free zones;

(c) Bio-prospecting and benefit sharing.

2.
LIABILITY IN TERMS OF SECTION 28 OF THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998 (ACT NO. 107 OF 1998)

2.1
 Duty of care – S28(1)

At the heart of environmental compliance is the general notion of a duty of care not to cause significant pollution or degradation of the environment.

  

NEMA provides for a duty of care and remediation for environmental damage in terms of which every person is obliged to take reasonable measures to prevent pollution, stop or minimise pollution and undertake remediation in respect thereof.  This duty of care extends to pollution or degradation of all environmental media, i.e. air, water and soil and applies to owners of land, persons in control of land and persons with the right to use land
.

At common law the test of “reasonableness” is based on the reasonable person (diligens paterfamilias). For the purposes of liability, negligence/ culpa arises, if – (a) a diligens paterfamilias in the position of the defendant – (i) would foresee the reasonable possibility of their conduct injuring another in their person or property and causing them patrimonial loss; and (ii) would take reasonable steps to guard against such occurrence; and (b) the defendant failed to take such steps.

2.2
 Failure to take reasonable measures

If a person, including a legal person such as a company, fails to take reasonable measures to meet its duty of care, the Director-General or provincial Head of Department may instruct it to investigate, evaluate and assess the impact of specific activities and report thereon, commence taking specific reasonable measures before a given date, diligently continue with those measures and complete them before a specified reasonable date. If the person fails to comply, or inadequately complies, with a directive under subsection (4), the authorities may take reasonable measures to remedy the situation. In such instances the authorities may recover reasonable costs, including labour, administrative and overhead costs from a range of persons who failed to take the requisite reasonable measures.
  It may even proportionally apportion these costs between persons who benefited from the official remedial actions.


2.3
Responsible persons – S28(8)

In terms of section 28(8) the Director-General or provincial Head of Department may claim the costs for remedial steps and rehabilitation from various persons who failed to take the measures required by them under subsection (1):

· any responsible person or person that directly or indirectly contributed to the pollution or degradation;

· the land owner at the time when the pollution or degradation occurred or his ‘successor in title’;

· the lawful controller or user of the land when the activity was performed or the process was undertaken or when the situation occurred; or

· any person who negligently failed to prevent the aforesaid.

2.4
Proposed amendment

Although the Department always maintained that section 28 of the National Environmental Management Act, 2008 applies retrospectively, the court in Bareki NO and Another v Gencor Ltd and others [2006] 2 ALL SA 392 T found that this was not the case.  The effect of this decision is that activities that caused pollution and environmental degradation and which discontinued before the coming into effect of the National Environmental Management Act, 1998 (1 January 1999) and which are not covered by other legislation, will become the responsibility of the State, even in circumstances where the polluter is traceable.

For this reason the Department requested that the provision relating to retrospective application, which was omitted by the State Law Adviser before the tabling of the Bill in Parliament, be re-introduced in the Bill.  The reason for the original omission was that the Bill amended a section that is currently amended by another Bill before Parliament.  However, this provision could also be accommodated in another section or as a separate section in the Bill.  We therefore request the Portfolio Committee to consider the following amendment to section 28 of the National Environmental Management Act, 1998:

Insert subsection (1)(A) after subsection (1) of section 28:

Subsection (1) applies to pollution or degradation that—

(a)
occurred before the commencement of this Act;

(b)
arises or is likely to arise at a different time from the actual activity that caused the contamination; or

(c)
 arises through an act or activity of a person that results in a change to pre-existing contamination.

3.
GMO-FREE ZONES UNDER NATIONAL ENVIRONMENTAL MANAGEMENT:  BIODIVERSITY ACT, 2004 (NEMBA)

The current amendments proposed under NEMBA have focused on the areas that require amendment for the purposes of implementation.

While the Department is aware of the issues raised by the Chair of the Portfolio Committee with regard to the need for GMO-free zones, at present there is no regulatory basis for such in terms of NEMBA.

NEMBA makes provision for the monitoring of GMOs released into the environment and for the Minister to require additional environmental assessments where necessary for applications submitted under the Genetic Modified Organisms Act, 1997 (Act 15 of 1997) that is administered by the Department of Agriculture.

The Environmental Risk Assessment conducted by the Department covers many aspects including the following:

· potential of the GMO to become a weed of agriculture or be invasive of natural habitats; 

· potential for gene-flow to wild relatives whose hybrid offspring may become more weedy or more invasive;

· potential for the GMO to become a plant pest; 

· potential impact of the GMO or its gene products on non-target species, including humans; 

· potential impact on biodiversity.

It is the view of the Department, that the issue of GMO-free zones could possibly be accommodated in environmental management plans for listed ecosystems, biodiversity hotspots and protected areas. However, such a proposal would require a greater consultation process with a range of stakeholders. Such discussions are beyond the scope of the current proposed amendments.

A letter indicating the Chair’s concerns has been sent to the Chairperson of the GMO Act Executive Council for consideration. The Department hopes to initiate the broader discussion on the matter with all stakeholders as well as determine the feasibility of such a proposal.

4.
BIO-PROSPECTING, ACCESS AND BENEFIT SHARING REGULATIONS

4.1
What the Biodiversity Act Says about Bio-Prospecting, Access and Benefit Sharing

4.1.1
The main objectives of NEMBA are, within the framework of the National Environmental Management Act,1998, to provide for:

(i) the management and conservation of biological diversity within the Republic and of the components of such biological diversity;

(ii) the use of indigenous biological resources in a sustainable manner; and

(iii) the fair and equitable sharing among stakeholders of benefits arising from bio-prospecting involving indigenous biological resources.

4.1.2
Section 3 provides for the trusteeship of the State as follows:

“In fulfilling the rights contained in section 24 of the Constitution, the State through its organs that implement legislation applicable to biodiversity, must:

a)
manage, conserve and sustain South Africa’s biodiversity and its components and genetic resources; and 

b)
 implement this Act to achieve the progressive realisation of those rights.”

This means that NEMBA only gives the State authority to manage the biological resource as opposed to ownership. The scope of the current amendments to NEMBA is to deal with implementation issues only, and does not include the wider discussion on ownership of the biological diversity. The Department is of the view that this is a central matter and further deliberation and consultation is required before such amendments can be introduced as there are diverse range stakeholders whose views would need to be taken into consideration.

4.1.3
Chapter 6, entitled ‘Bio-prospecting, Access and Benefit-Sharing’, sets out the framework for the regulation of Bio-prospecting, Access and Benefit Sharing in South Africa. This Chapter seeks to stop biopiracy in South Africa and its purpose is:

(a) to regulate bio-prospecting involving indigenous biological resources;

(b) to regulate the export from the Republic of indigenous biological resources for the purposes of bio-prospecting or any other kind of research; and

(c) to provide for a fair and equitable sharing by stakeholders in benefits arising from bio-prospecting involving indigenous biological resources.

4.1.4
Section 81 of the Biodiversity Act requires permits to be obtained for all bio-prospecting projects, and for the export of any indigenous biological resource to be used for bio-prospecting or any other kind of research. 

4.1.5
Section 82 of the Biodiversity Act states that those (i.e a person, organ of State or community) who will be providing access to indigenous biological resources or traditional knowledge (i.e indigenous community), or whose traditional uses form part of the bio-prospecting, must be consulted and their prior consent must be obtained before a permit is issued. This should be done on the basis of all material information being disclosed. 

4.1.6
The Act distinguishes between procedures to obtain indigenous biological resources; and those to obtain traditional knowledge. 

· For indigenous biological resources, a material transfer agreement is required between the applicant and a person, organ of State or community providing access, as well as a benefit-sharing agreement prior to permit issuance. 

· For traditional knowledge, a benefit-sharing agreement is required between the applicant and the indigenous community which is the holder of the traditional knowledge prior to permit issuance.

4.1.7
Ministerial approval for all benefit-sharing agreements or material transfer agreements is required. Those issuing permits may facilitate negotiations between the parties to ensure that the negotiations are conducted on an equal footing, or may be required by the Minister to ensure the arrangement is fair and equitable.

4.1.8
Section 83 and 84 of the Biodiversity Act outline the contents for benefit-sharing agreements and material transfer agreements. Benefit-sharing agreements must be in a prescribed format and must specify the type and quantity of resources to be collected, the area of collection, traditional uses of the resources, and potential uses. Agreements must set out the manner in which the resources are to be used and the extent to which parties to the agreements will share in benefits.  Material transfer agreements must be in a prescribed format and set out the particulars of the provider and recipient, the type and quantity of resources to be provided, the area of collection, the purpose for export, potential use, and conditions for transfer to a third party. 

4.1.9
Section 85 of the Biodiversity Act  establishes the Bio-prospecting Trust Fund into which all moneys arising from benefit sharing agreements and material transfer agreements, and due to stakeholders, must be paid, and from which all payments to or for the benefit of stakeholders would be made. 

4.1.10
Section 86 of the Biodiversity Act allows the Minister to declare that Chapter 6 does not apply to indigenous biological resources specified in the Gazette Notice or to an activity relating to such indigenous biological resources.

4.1.11
Section 97 (1), (d), (e), (f), (g) and (h) of the Biodiversity Act specify what should be regulated. The Biodiversity Act provides for regulations to be developed for the following categories of issues:

· Designation of organ of States  that may be  issuing authorities for permits referred to in section 81;

· Powers of issuing authorities  when considering  and deciding such applications;

· Factors that must be taken into account when deciding applications;

· The circumstances in which applications must be refused or may be approved;

· Conditions subject to which issuing authorities may issue permits or guidelines for determining conditions on which permits may be issued;

· Permitting procedures to be followed and the fees to paid in connection with lodging and consideration of applications for permits;

· Conditions  with which applicants must comply before or after the lodging of their applications;

· Form and contents of permits;

· Methods, procedures and conditions of enforcing compliance with the conditions of a permit;

· Period of validity of permits;

· Transferability of permits;

· Duties of the permit holder;

· Procedure to be followed and the fees to be paid in connection with the lodging and consideration of appeals;

· Authorities whose consent is required  before  permits may be issued;

· Form and contents  of and the requirements and criteria  for benefit sharing agreements  and material transfer agreements;

· Moneys payable in connection with benefit sharing agreements and material transfer agreements;

· Administration of the Bio-prospecting Trust Fund;

· Exemptions.

4.1.12
Section 101 of the Biodiversity Act states that a person is guilty of an offence if that person contravenes or fails to comply with a provision of section 81(1). A person who is the holder of a permit is guilty of an offence if that person performs the activity for which the permit was issued otherwise than in accordance with any conditions subject to which the permit was issued or fraudulently alters any permit, or fabricates or forges any document for the purpose of passing it as a permit, or knowingly makes any false statement or report for the purpose of obtaining a permit.

4.1.13
Section 102 of the Biodiversity Act states that a person convicted of an offence in terms of section 101 is liable to a fine or to imprisonment for a period not exceeding five years or to both a fine and such imprisonment.

4.1.14
Section 105 of the Biodiversity Act states that any party involved at the commencement of Chapter 6 in a bio-prospecting project which concerns any interest to be protected in terms of section 82, may despite  that section continue with the project pending the negotiation and entry into force of an appropriate benefit sharing  agreement in terms of that chapter. This will come to an end one year after Chapter 6 takes effect.

4.1.15
In addition to the above paragraphs, it is clear that Chapter 6 of the Biodiversity Act stipulates as a key goal, the need to ensure that benefits derived from the use and development of South Africa’s biological resources serve national interest. It further sets standards for best practices through a number of requirements for the development of benefit sharing agreements, ranging from scientific capacity building through to the protection of traditional knowledge. Underpinning all of these intents is the commitments from government to reduce social inequality and improve the quality of life in poverty stricken areas.

4.2
What the Bio-Prospecting, Access and Benefit Sharing Regulations are about

The purpose of the regulations is:

· To further regulate the permit system set out in Chapter 7 of the Act in so far as that system applies to bio-prospecting involving any indigenous biological resources or export from the Republic of any indigenous biological resources for the purpose of bio-prospecting or any other kind of research and;

· To set out  the contents of, the requirements and criteria for benefit sharing  agreements and material transfer agreements

5.
WHAT THE MINERAL AND PETROLEUM DEVELOPMENT ACT, 2002 SAYS ABOUT OWNERSHIP OF MINERAL AND PETROLEUM RESOURCES

5.1
The Act in its preamble recognizes that mineral and petroleum resources are non-renewable natural resources; and acknowledges that South Africa’s mineral and petroleum resources belong to the nation and that the State is the custodian thereof.

5.2
The objects of this Act are to recognize the internationally accepted rights of the State to exercise sovereignty over all mineral and petroleum resources within the Republic; and to give effect to the principle of the State’s custodianship of the nation’s mineral and petroleum resources.

5.3
Custodianship of the nation’s mineral and petroleum resources

The Act in section 3 states that mineral and petroleum resources are the common heritage of all the people of South Africa and the State is the custodian thereof for the benefit of all South Africans. As the custodian of the nation’s mineral and petroleum resources, the State, acting through the Minister, may:

· Grant, issue, refuse, control, administer and manage any reconnaissance permission, prospecting right, permission to remove, mining right, mining permit, retention permit, technical co-operation permit, reconnaissance permit, exploration right and production right; and

· In consultation with the Minister of Finance determine any fee payable in terms of any relevant Act of Parliament.

The Minister must ensure the sustainable development of South Africa’s mineral and petroleum resources within a framework of national environmental policy, norms and standards while promoting economic and social development. 

6.
DEAT’S COMMENTS

‘Access’ to indigenous biological resources was considered problematic and logistically impossible to require material transfer agreements and benefit-sharing agreements to be developed with all those giving access to the indigenous biological resources. 

Examples were given of situations where indigenous biological resources were collected widely on a multitude of farms, or where tenure arrangements were unclear. Stakeholders expressed the opinion that it would be more appropriate to require Prior Informed Consent with landowners, and then negotiate the material transfer agreements and benefit-sharing agreements with the State or provincial authority. 

However, as it stands the Act considers the State to be a stakeholder only when it is giving access indigenous biological resources found in the State-owned land. It was recommended that ownership of indigenous biological resources be vested clearly in the State.  The common viewpoint was that benefits arising from the use of endemic indigenous biological resources should flow back to the geographical areas from where it originated. 

On the other hand, the above scenario will make the State as an issuing authority a “referee and player” by putting the issuing authority in a position where it has a vested interest in the outcome of a permit application.

However, the rationale behind the current provision was to give the State, via the issuing authority, ownership of indigenous biological resources and this approach is justified by the fact that the issuing authority is also providing permission to use all indigenous biological resources by virtue of the fact that the indigenous biological resources could not be used for bio-prospecting project without a permit issued by the issuing authority which is the Minister.

DEAT and most of its stakeholders are aware of such shortfalls and flaws of the principle legislation. This would be addressed through a normal Law Reform process which will require extensive stakeholder consultation process which DEAT is committed to undertake, but it is currently focusing on enabling provisions for the implementation of the regulations that are in force.

S28 (1) states: “Every person who causes, has caused or may cause significant pollution or degradation of the environment must take reasonable measures to prevent such pollution or degradation from occurring, continuing or recurring, or, in so far as such harm to the environment is authorised by law or cannot reasonably be avoided or stopped, to minimise and rectify such pollution or degradation of the environment.”





EXAMPLE: If for example a company leases land from person X, pollutes the land and fails to clean up after the authorities directed the company to do so.  The authorities can proceed to clean up the land and recover the costs not only from the company, but also from X, the landowner who benefited from the remediation.








�	 S28(2)


�	 Kruger v Coetzee 1966 (2) SA 428 (A) 430 at 431


�	 S28(10)


�	 S28(11)
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