
 

 

Ref:  # 217086 
Call for comment file 
 
13 August 2008 
 
Mr. Bradley Viljoen 
Committee Secretary 
Portfolio Committee on Finance 
3rd Floor 
90 Plein Street 
Cape Town 
8000 
 
BY E-MAIL:  bviljoen@parliament.gov.za 
 
Dear Sir 
 
CALL FOR COMMENT:  DRAFT REVENUE LAWS AMENDMENT BILL 2008, 
DRAFT REVENUE LAWS SECOND AMENDMENT BILL 2008 AND 
EXPLANATORY MEMORANDUM 
 
We refer to the call for comment on the above-mentioned documents.  Set out below please 
find the SAICA National Tax Committee’s submission regarding the policy comments 
contained therein. 
 
1 General Comment 
 
1.1 It is with a great deal of concern that the breadth and depth of the amendments this 

year and, indeed, every year for the last seven years, is noted. 
 
1.2 It is becoming an untenable situation that there are so many, wide-ranging and 

fundamental amendments that have to be dealt with each year, many of them 
relating to the same sections.  If one reviews the amendments made and proposed 
to sections 41 through 47 of the Income Tax Act No. 58 of 1962 (“the Act”) over 
the past five years, for example, some of which are retroactive, it becomes almost 
an impossibility to deal with these sections in practice. 

 
1.3 The fact is that our Act has become very unstable, particularly in relation to the 

sections mentioned, but by no means limited to them.  With the skills shortage we 
have in South Africa, it is simply impossible to expect the taxpaying public, and 
their advisors, to keep on top of these continual changes.  And we have little doubt 
that the SARS probably does not have the resources to administer these changes 
either. 

 



 
 
 

2

1.4 We would therefore urge that the annual amendments be kept to the absolute 
minimum, and that, if at all possible, fundamental changes be deferred until a later 
date when the system is better able to absorb them. 

 
1.5 A case in point is the amendment of the definition of “dividend”.  We have no 

quarrel with the concept of moving from STC to the dividends tax, but we see no 
reason why, at this point in time, despite its supposed shortcomings, the system 
cannot continue to operate with the current dividend definition. 

 
1.6 We would also urge that the amendments to be made to sections 41 through 47, 

being such important provisions, be kept to the minimum, even if there are some 
unintended consequences which arise from time to time.   

 
2 The GAAR in the Estate Duty Act 
 
2.1 It is very difficult to conceive how the wording of the GAAR can apply in relation 

to estate duty planning, and merely “transplanting” similar legislation from other 
Acts is bound to have unintended consequences. 

 
2.2 The most conventional estate planning technique (which is not limited to estate 

duty saving, but is certainly often motivated by it) is to sell growth assets into a 
family trust, with the purchase price being left outstanding on loan account. 

 
2.3 This has been standard practice for decades.  We believe that a clear statement 

must be made by the authorities as to whether such a practice will be attacked using 
the GAAR. 

 
2.4 On a technical point, section 25B(1)(b)(i) refers to a bona fide business purpose, 

which is something which is probably entirely inappropriate as a test in an estate 
planning context. 

 
2.5 Estate planning is generally considered to be an activity that relates to a taxpayer’s 

private and personal affairs. It will therefore only be in exceptional circumstances 
where the taxpayer would be able to satisfy the ‘bona fide business purpose’ test. 
This would have the unintended result that all estate planning activities could be 
caught by the new GAAR and that even the most basic estate planning could end up 
being attacked by SARS. 

 
2.6 We therefore suggest that the GAAR for estate duty be reworded, with specific 

reference to the ‘bona fide business purpose’ test or alternatively if there is a need 
to combat specific estate planning techniques that could be regarded as abusive of 
the current legislation, that specific anti-avoidance legislation be drafted to combat 
such abuse, as an alternative to introducing GAAR for estate duty.   

 
3 Clause 6 of the Bill - definitions 
 
3.1 Clause 6 – Definitions for “contributed tax capital” and “dividend” 
 
3.1.1 We note with interest the comments made in the Media Statement, dated 

1 August 2008 (“Media Statement”), which deals with the Revenue Laws 
Amendment Bills, 2008 (“the Bills”) on page 24 under the heading “Problem 
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Statement”, i.e. “(T)he tax base to which STC relates has given rise to two main 
problems.  Firstly, the STC base effectively adopts a blanket reliance on company 
law and accounting concepts in order to determine what constitutes a dividend.  
Secondly, it is necessary to reconcile profits for accounting and company purposes 
with profits for tax purposes in order to determine what dividends will be subject to 
STC.  The result of these two problems has been unnecessary complex, further 
resulting in the creation of opportunities for avoidance”.  It is noted that the 
proposed contributed tax capital would make matters even more complex as 
companies will now be required to maintain two sets of records, one for accounting 
purposes and another for tax purposes!  This will increase the administrative burden 
on companies.  

 
3.1.2 These comments seem to ignore a number of issues.  In the first instance, it ignores 

the disclosure requirements for annual financial statement purposes of shareholder 
contributions as regards issued capital – whether at par or for no par value – and if 
issued at a par value, any share premium.  It is noted that the share premium may be 
tainted, but companies have to keep track of any reserves capitalised as share 
premium.  In addition, the reserves that do not comprise share capital or share 
premium are disclosed separately.  Also, the tax costs of the shares are not the 
concern of the company but rather the concern of the shareholders! 

 
3.1.3 The comments made regarding the utilisation of certain of the corporate rules, i.e. 

asset-for-share transactions, amalgamations and unbundlings and the contributed 
tax capital are fundamentally flawed. 

 
3.1.4 Currently, where taxpayers use the abovementioned corporate rules to restructure 

their operations, no distinction is made between the accounting and the tax value of 
the contributed capital in the hands of the company which issued the equity shares.  
This is relevant in the case where assets are acquired in terms of one of these 
corporate rules at a value which differs from the tax value of the assets acquired.  It 
is noted that the shareholder is however treated as having acquired the shares at 
the tax value of the asset transferred, irrespective of the value at which the asset 
was transferred for accounting (commercial) purposes. 

 
3.1.5 It is suggested that the fact that the equity shares may be reflected at a value which 

is more than the tax values of the assets transferred creates a situation in terms of 
which the company can reduce or redeem the equity shares without any tax being 
collected on the difference.  It is therefore intended to tax this difference as a 
dividend in terms of the proposed dividend tax system, that is, the equity capital 
will have a tax value which differs from the accounting value, i.e. the tax value will 
be equal to the tax value of the assets acquired.  This value will be referred to as the 
“contributed tax capital”. 

 
3.1.6 This perception is incorrect in the sense that it only looks at one aspect of the tax 

implications relating to reduction or redemption transactions, i.e. that of the 
company.  It is clear that no consideration is given to the tax implications for the 
shareholder nor has consideration been given to the tax implications should the 
assets acquired in terms of the corporate rules be disposed of and the tax deferred 
collected. 
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3.1.7 This can be illustrated by way of the following examples dealing with a company 
formation (asset-for-share transaction) situation.  It is noted that the position will be 
similar in respect of amalgamation transactions and unbundling transactions. 

 
3.1.7.1.1 Illustration – current definitions (before DRLAB 2008): 
 
 Example 1 (Part 1): Facts. Taxpayer forms Newco.  Taxpayer is a company.  In 

exchange for the Newco shares (200 equity shares with a par value of R1), 
Taxpayer contributes cash of R90 and land with a value of R110. Taxpayer 
purchased the land for R60. Taxpayer realised a capital gain of R50. The taxpayer 
therefore has to pay CGT of R7.00. 

 
Result (Part 1): Newco has contributed tax capital and accounting capital of R200.  
This is made up of the R90 cash plus R110 for the land.  Taxpayer holds equity 
shares with an accounting and a tax cost of R200.   
 
Example 1 (Part 2): Facts. Newco has excess cash and resolves to return 25% of its 
equity share capital, i.e. R50, being 50 equity shares at par. 
 
Result (Part 2): The return of capital is not a dividend in the hands of Newco and 
has no other tax consequences for Newco.  Taxpayer will however have to account 
for the disposal of part of the shares held.  Taxpayer will determine that capital gain 
or loss as the difference between the proceeds, being the R50 received from Newco 
and the base cost of 50 equity shares issued to him at a par value of R1, also R50. 
Taxpayer will have no capital gain or loss. 
 
Example 2 (Part 1): Facts. The facts are the same as Example 1 (Part 1), except that 
the parties applied section 42, i.e. an asset for share transaction.  In this instance, 
the accounting values were used for accounting purposes.   
 
Result (Part 1): Newco has accounting capital of R200.  This is made up of the R90 
cash plus R110 for the land (accounted for at is market value).  The tax value of 
the land is however R60, i.e. the tax value of the land in the hands of the Taxpayer.  
Taxpayer holds equity shares with an accounting cost of R200 and a tax cost of 
R150, made up of the R90 cash and R60 for the land.   

 
Example 2 (Part 2): Facts. The facts are the same as Example 1 (Part 2). 
 
Result (Part 2): The return of capital is not a dividend in the hands of Newco and 
has no other tax consequences for Newco.  Taxpayer will however have to account 
for the disposal of part of the shares held.  Taxpayer will determine that capital gain 
or loss as the difference between the proceeds, being the R50 received from Newco 
and the base cost of 50 equity shares issued to him.  The tax cost of the 50 equity 
shares is R37.50 (25% x R150). Taxpayer will therefore realise a capital gain of 
R12.50.  Taxpayer will therefore have to pay CGT of R1.75.  Taxpayer will have to 
reflect an accounting loss as a result of the return of capital by Newco of R1.75. 
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The net results of example 1 and 2 are summarised as follows:  
 

Tax Example 
1 

Example 
2 

Difference 

Taxpayer 
capital gain 

7.00 1.75 5.25 

Newco STC 0.00 0.00 0.00 
Total 7.00 1.75 5.25 

 
3.1.7.1.2 Illustration – proposed treatment under DRLAB 2008: 
 
 If the suggested treatment is followed, the results of example 2 will be change 

as follows: 
 

Example 2 (Part 1): Facts. The facts are the same as Example 1 (Part 1), except that 
the parties applied section 42, i.e. an asset-for-share transaction.  In this instance, 
the accounting values were used for accounting purposes.   

 
 Result (Part 1): Newco has accounting capital of R200.  This is made up of the R90 

cash plus R110 for the land.  Newco will have a “contributed tax capital” of R150 
made up of R90 cash plus R60 for the land.  Taxpayer holds equity shares with an 
accounting cost of R200 and a tax cost of R150, made up of the R90 cash and R60 
for the land.  Taxpayer will not be liable for CGT on the accounting profit of R50 
realised on the transfer of the land.   
 
Example 2 (Part 2): Facts. The facts are the same as Example 1 (Part 2). 
 
Result (Part 2): The return of capital will be a dividend in the hands of Newco to 
the extent that it exceeds the tax cost of 25% of the contributed tax capital, i.e. 
R37.50, i.e. R12.50 of the capital returned will be a dividend.  A dividend tax of 
R1.25 will be payable.  The return of capital will have no other tax consequences 
for Newco.  Newco’s accounting profit will be reduced by the R1.25.  Taxpayer 
will however have to account for the disposal of part of the shares held. Paragraph 
35 of the Eighth Schedule to the Act provides that a taxpayer should deduct any 
amounts that comprise “gross income” from proceeds.  Proceeds in this instance 
will therefore be R37.50, being R50 – R12.50.  Taxpayer will determine that capital 
gain or loss as the difference between the proceeds, being the R37.50 received from 
Newco and the base cost of 50 equity shares issued to him.  The tax cost of the 50 
equity shares is R37.50 (25% x R150). Taxpayer will therefore not realise a capital 
gain or capital loss.  No CGT will be payable. 
 
The total taxes payable are summarised as follows: 
 

Tax Example
Taxpayer capital gain 0.00 
Newco STC/dividend tax 1.25 
Total 1.25 

 
3.1.7.1.3 Comparison of current definition vs. proposal 
 

The difference of the tax collected in terms of example 2 of the proposed definition 
will be: 
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Tax Current  Proposal Difference 
Taxpayer capital gain 1.75 0.00 1.75 
Newco STC/Dividend tax 0.00 1.25 (1.25) 
Total 1.75 1.25 (0.50) 

 
SARS is therefore forgoing tax if the proposal is carried out, as the dividend tax 
rate will be less than the effective CGT rate payable.   
 

3.2 Clause 6(b) ― Definition of contributed tax capital 
 
 

3.2.1 Proviso (a) to the definition of “contributed tax capital” refers to a person who 
holds “more than 20% of the shares of the company”.  It is proposed that the 20% 
refer to ‘equity shares and voting rights’ as opposed to all shares. 

 
3.2.2 The definition of Contributed Tax Capital (“CTC”) is phrased very widely to 

include any amount received or accrued to the company as consideration for the 
issue of shares. The definition of CTC also deals with specific valuation issues 
where more than 20 per cent of the shares are held by a person in the company after 
the issue of shares. The definition of CTC however potentially does not (in our 
interpretation of the current wording) cater for two specific scenarios that are 
commonplace in modern day commerce and industry― 
 
 The rendering of services to the company as consideration for the issue of 

shares. It is important to indicate on what basis CTC will be established in the 
case of services being rendered by a person to a company in return for which 
the company issues shares to the person. It is proposed that in the case where 
services are rendered to a company in consideration for the issue of shares by 
the company, that CTC be established equal to the value of the services 
rendered and that this valuation methodology be specifically included as part of 
the definition of CTC. 

 
 The capitalization of loans owing to shareholders. This normally occurs 

through shares being issued for a consideration (left outstanding) that is equal 
to the value of the loan obligation thereby resulting in the legal (automatic) set-
off of the respective obligations (equal and opposite). The proposed definition 
does not indicate on what basis CTC is established in this scenario. It is 
proposed that CTC be established equal to the value of the loan capitalized and 
that this valuation methodology be specifically included as part of the 
definition of CTC. The above issue would also hold true in the case of 
compulsory convertible or other convertible debt instruments such as 
debentures. 

 
CTC is to be established per class of share. Is it reasonable to accept that in the case 
of a compulsory convertible preference share or any other share that is converted or 
convertible into another class of share that the CTC would be transferred from one 
class of share to another class of share on conversion? 

 
In addition, where a share (‘A’ class) is compulsorily convertible into another class 
(‘B’ class) of share would the share be regarded as a ‘B’ share from date of issue 
for CTC purposes or as an ‘A’ class share until conversion? 
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In regards to the issues raised i.e. valuation of services and set-off of obligations, 
could the wording of the proposed definition not be amended as follows― 

 
“ ‘contributed tax capital’, in relation to any class of shares issued by a 
company, means the amount or value of any consideration received by or 
accrued to the company as consideration for the issue of shares, …” 

 
This would then include the value of services and the value of the loan obligations 
in the determination of CTC as the amount or value of the consideration (services 
etc) are taken into account. 
 
In the case of the proviso to the CTC definition, the CTC is calculated taking into 
account the base cost of assets, potential capital gains and other income tax 
consequences (recoupments/gross income). How is the company to tell what the 
base cost, capital gain or recoupment/gross income impact is in the hands of the 
investor? This is especially true where for example a pre-valuation date asset is 
disposed of and reliance is place on the TABC or market value at valuation date? 
Would the investor need to provide such detail to the company so that the company 
knows what CTC has been established. This is very important as the company 
would need to know whether it is distributing CTC or dividends in the future 
(especially where the dividend is subject to the dividends tax and the company is 
obligated to withhold the tax). 

 
 
3.2.3 It is proposed that the entire dividend definition be replaced. Any amount that is 

distributed by a company that does not constitute CTC will be a dividend. CTC is 
the consideration received by the company for the issue of its shares less any 
portion of the consideration that has been returned to shareholders. 

 
 In certain circumstances the amount by which the share capital and share 

premium is increased may not be equal to the contributed tax capital for example: 
 

 where shares are issued (after 01 January 2009) to a person who after the 
issue, together with any connected person holds more than 20% of the shares of 
the company, the contributed tax capital would be deemed to be as follows: 

 
o In respect of trading stock contributed in return for shares, the contributed 

tax capital would be the value at which the shareholder had accounted for 
the trading stock for income tax purposes adjusted for any amounts 
included or deducted for income tax purposes by the shareholder on 
disposal of the trading stock.  

o In respect of an asset (other than trading stock) contributed in return for 
shares, the contributed tax capital would be the base cost of the asset to the 
shareholder, adjusted for any capital gain or loss resulting from the 
disposal, that is not disregarded in terms of the Eighth Schedule and any 
amounts included in gross income arising out of the disposal. 

 where a company issues shares as consideration for the issue of shares by 
another company, the contributed tax capital in respect of the issue of the 
shares is NIL. 

 
3.2.3.1 Whilst the above special rules in respect of  “asset-for-share” transactions clearly 

only apply to those transactions entered into on or after 01 January 2009, the rule in 
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respect of  “share-for- share” transactions   does not specify that it only applies to 
transactions entered into after 01 January 2009. This could potentially be 
interpreted to mean that the CTC would have to be recalculated for all “share-for- 
share” transactions that have occurred in the past.   

 
3.2.3.2 Where the CTC in respect of certain shares is less than the share capital and share 

premium for accounting purposes, at the effective date of the change in 
legislation, taxpayers may be tempted to (irrationally) consider whether 
these shares should be bought back (using share capital and share premium) before 
the effective date of this change and issue shares for cash - resulting in a higher 
CTC. This would ensure that in certain circumstances, going forward, 
the difference between the accounting value of share capital and share premium and 
the contributed tax capital value would not be treated as a dividend.    

 
3.2.3.3 The legislation is silent on what would happen to profits that were previously 

capitalised to share capital and share premium (for example, scrip dividends). It 
may be possible to contend that as no amount was received by the company in 
respect of the issue of the shares, that the CTC in respect of those shares is NIL, 
notwithstanding that the transaction occurred prior to the introduction of 
a definition of CTC. Given Treasury's views that any system that relies on a 
historical tracking of transactions should be eliminated from the tax system, 
perhaps it should be legislated that on the effective date, share capital and share 
premium as it is recorded in the audited financial statements, should equal 
contributed tax capital, and the proposed rules should only apply to transactions 
concluded thereafter. 

 
3.2.3.4 Note this change is effective from the commencement of years of assessment 

ending on or after 01 January 2009. It is not linked to the implementation date of 
the dividend withholding tax and has an element of retrospectivity. 

 
3.2.4 It does not appear that guidance is given on existing share capital contributions that 

all companies have in their books. Guidance should be given on how to analyse 
whether this capital is CTC or not. 

 
3.3 Clause 6(c) ― Definition of dividend 
 
3.3.1 The proviso to the dividend definition essentially apportions the CTC. What is not 

indicated in the apportionment ratio is the time at which such apportionment is to 
be made. Is the apportionment made with reference to the number of shares held on 
the day of the transfer? 

 
3.3.2 We consider the use of the words “in relation to a share held by a shareholder” in 

the proposed new dividend definition set out in clause 6(1)(c) of the Draft Bill 
problematic.  We are concerned that the term may,  inter alia, exclude:  

 
a) dividends received by participants in collective investment schemes (i.e. these 

participants do not hold shares in such schemes but participatory interests); 
b) dividends received by a beneficial owner in relation to shares held by a 

nominee shareholder ( i.e. the beneficial owner does not “hold” the shares – 
the nominee shareholder does); and 
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c) dividends received by a cessionary to whom the right to dividends in relation 
to a share was ceded by the cedent (i.e. the cessionary does not hold the share 
only the right to a dividend). 

 
Possibly these difficulties could be resolved if the term “share” was defined so as to 
include other interests in a share (however one would have to be circumspect in 
drafting such a definition so as not to make the term too inclusive). These results 
may be intentional. However, this should be made clear in the Explanatory 
Memorandum if this is the case. 

 
3.4 Clause 6(d) – Definition of foreign dividend 
 

The definition of “foreign dividend” is set out by reference to the definition of 
“dividend” prior to its repeal.  It is distinctly unsatisfactory to define a term by 
reference to a provision no longer appearing in the Act.  Rather the definition of 
“dividend” should be renamed as “foreign dividend” and the definition should be 
“tweaked” so as to remove references to issues which are peculiarly South African. 

 
3.5 Clause 6(e) – Definition of gross income 
 

Clause 6(e)(iii). The draft includes a cross reference to section xx which would 
need to be corrected. 

 
4 Clause 7 of the Bill – section 5(10) 
 
 It appears that there was a wrong reference to paragraph 2 of the Second Schedule 

in respect of the current taxation of withdrawal benefits and by deleting paragraph 7 
this is not addressed. 

 
5 Clause 10 of the Bill – section 8B 
 
5.1 Sub-clause (c) 
 
5.1.1 In light of the fact that one of the major deterrents to companies using section 8B 

has been the very low tax-free ceiling of R9 000, the proposal to increase this limit 
to R50 000 is broadly welcomed. It is, however, submitted that the proposed ceiling 
of R50 000 is still too low. Given the inequality of wealth and income in South 
Africa, broad-based schemes have the ability to make a major contribution towards 
achieving a fairer spread of wealth in our country and as a policy issue should be 
strongly encouraged. A tax-free ceiling of R100 000 is thus considered more 
appropriate.  

 
5.1.2 We would further recommend that where the ceiling is exceeded the amount up to 

the ceiling continues to be tax-free in terms of the section and that the excess is 
taxed at marginal rates. At present where the ceiling is exceeded the entire amount 
falls outside the section. This has been a major deterrent to using this section. 

 
6 Clause 11 of the Bill - section 8C 
 
6.1 Item (cc) was added to subsection (2)(a)(i), which deals with gains.   
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6.2 There seems no reason why a similar item should not be added to 
subsection (2)(b)(i) which deals with losses.  Failing that, there is no longer any 
symmetry between the losses and the gains. 

 
7 Clause 13 of the Bill – section 9E 
 
7.1 We refer to the problem statement dealing with Passive Holding Companies 

contained in the Explanatory Memorandum on the Revenue Laws Amendment Bill, 
2008 which states as follows: 

 
“The STC will be discontinued and will be replaced by a dividend tax. The new 
dividend tax will be a tax on the shareholder receiving the dividend. Dividends will 
offer an arbitrage opportunity because company-to-company dividends will be 
exempt under the regime. As a practical matter, the deferral of dividends is 
probably the largest revenue item of concern. The 28% company rate also offers an 
arbitrage advantage for individuals who face a top 40% marginal rate. Of concern 
is passive income, such as interest, that can just as easily be earned in individual 
hands but for the tax”. 

 
We have performed an exercise in which the current tax regime is compared with a 
scenario where an individual will earn the interest in his/her individual capacity.  
Our calculations suggest that the arbitrage opportunity which SARS suggests exists 
does not exist.  

 
7.1.1 Illustration – current legislation and the company earns the interest 
 Example: 
 Facts. An individual has taxable earnings in excess of R490 000. Any additional 

taxable income will therefore be subject to income tax at a rate of 40%.  This 
individual does not earn any interest income as he/she holds the shares in an 
investment company (which is a resident) through which investments in various 
financial instruments are made. The company earned interest income of R100 000 
and there are no allowable deductions which can be off-set against the interest 
income earned. The company is therefore liable for income tax on the interest 
earned at a rate of 28%. The company further declares a dividend to the individual. 
The value of the dividend is determined at a fraction of 100/110 of the after-tax 
profits of the company. 

 
Result. The company has a tax liability of R28 000 on the interest income of 
R100 000. The after-tax profit is therefore R72 000. A dividend of R65 455 is 
declared and an STC liability of R6 545 arises in the hands of the company.  The 
total tax liability of the company is therefore R34 545. 
 
The individual receives a dividend of R65 455 and no further tax is payable as the 
dividend is exempt from tax. 
 
The total tax payable based on the current legislation is therefore: 
 

Tax Example 
Normal tax payable by company 28.00 
STC payable 6.55 
Total 34.55 
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7.1.2 Illustration – current legislation and the individual earns the interest and has 
not earned any other interest 

 Example: 
 Facts. The same as above but the individual earns the interest income of R100 000.   
 
 Result. The individual will be entitled to the exemption on interest income of 

R19 000 as provided for in section 10(1)(i) of the Income Tax Act, No 58 of 1962.  
He/she will therefore only be liable for income tax on R81 000 of the interest 
earned.  The income tax on the R81 000 will be R32 400 (R81 000 x 40%). 

 
7.1.3 Illustration – current legislation and the individual earns the interest and has 

earned other interest of at least equal to the exempt amount (currently 
R19 000) 

 Example: 
 Facts. The same as above but the individual earns the interest income of R100 000.   
 
 Result. The individual will not be entitled to the exemption on interest income of 

R19 000 as provided for in section 10(1)(i) of the Income Tax Act, No 58 of 1962.  
He/she will therefore only be liable for income tax on R100 000 of the interest 
earned.  The income tax on the R100 000 will be R40 000 (R100 000 x 40%). 

 
7.1.4 Comparison of the three scenarios 
 
 The difference in the tax collected in terms of the situations illustrated above is: 
 

Tax Company Individual
 in 7.1.2 

Individual 
 in 7.1.3 

Normal tax 28.00 32.40 40.00 
STC 6.55 0.00 0.00 
Total 34.55 32.40 40.00 

 
The only situation where SARS does not currently benefit is when an individual 
who indirectly holds investments in financial instruments also earns interest in 
his/her own capacity.  SARS currently benefits from situations where individuals 
decide to earn passive income such as interest through investment holding 
companies and they do not indirectly hold such investments through a company in 
which they own the shares. 

 
7.2 Item (i) of the definition of “gross income” excludes any receipt or accrual of a 

capital nature.  This is superfluous because “gross income” as defined in section 1 
already excludes it.  

 
Item (iv) of the same definition excludes any receipt or accrual derived from the 
disposal of a debt due, where the debt was included in income.  A disposal of a 
debt in these circumstances would never be gross income (otherwise the same 
amount would effectively be taxed twice) and would be a receipt of a capital 
nature.  For example, if a trade debt were sold, the proceeds would not again be 
included in gross income. 

 
7.3 Items (ii) and (iii) of the definition of “passive income” refer, respectively, to a 

distribution of “an amount equal to the taxable income” and expenditure “equal to 
the gross income”.  It is extremely unlikely that the amounts will exactly equate.  
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Consequently instead of “equal” the legislation should use the expression “at least 
equal”. 

 
Also in relation to item (ii) it is difficult to comprehend how a company can 
distribute an amount equal to the taxable income.  Surely one can only distribute 
the taxable income less the tax thereon. 

 
The definition of “passive income” includes income from financial instruments. 
Financial instruments include a contractual right the value of which is determined 
with reference to a debt security or equity (amongst other). 

 
The concern is that a company that had entered into a five or ten year insurance 
policy such as a Key Man Policy, and cashes in such a policy (the value of the 
policy can be determined with respect to a debt security and could be seen to be a 
financial instrument). This would give rise to a high tax rate (40%). This is 
especially a problem if the policy had been taken out say five years ago and the 
relevant company had in the meantime ceased trading due to adverse conditions or 
if all its business operations had been sold to some other company and the policy 
had remained, awaiting maturity. 

 
Proposed solution: Broaden the exemptions to include investments made by a 
company prior to the effective date of this proposed section. This would apply to 
persons that reinvest the money on maturity date and phase in the effect of this 
section.  

 
7.4 It appears from the Explanatory Memorandum that it is intended that, in companies 

of this nature, the tax rate will be 40%.  The purpose is to prevent benefits being 
obtained in relation to these sorts of companies.  Nevertheless, since time 
immemorial, those companies have achieved that aim.  It is submitted that it is 
unreasonable simply to change the rules and impose higher taxes. 

 
Accordingly, it is proposed that any company which fits these criteria should be 
given the opportunity to restructure, on a tax-free/roll-over basis, even for a limited 
period, e.g. to allow the assets to be awarded to the shareholders and the company 
to be wound up.  This would be similar to the concession relating to moving 
primary residences from companies and trusts to natural persons, which was done 
on a tax-free basis. 

 
7.5 The proposed legislation does not appear complete in that many of the aspects set 

out and discussed in the Explanatory Memorandum are not dealt with in the 
wording of the proposed section 9E. Either further legislation is needed or the 
Memorandum needs to be redrafted. 

 
7.6 The issue of tax arbitrage in respect of passive holding companies is significantly 

overstated in that at any point that the passive holding company distributes cash or 
assets to the underlying individual shareholders the withholding tax will apply. To 
the extent that such distributions were delayed to avoid the withholding tax the tax 
would also be collected on any growth or income received by the passive holding 
company during the interim period. In total the potential arbitrage is the difference 
between 35.2% (being 28% +7.2%) and 40%. This potential arbitrage already 
exists to a greater extent under the current STC system (at present 34.5% v 40%) 
and there is no evidence to suggest that this has not led to an explosion in the 
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creation of passive investment companies. The only real way to address this 
problem is to reduce the individual tax rates to levels more commensurate with 
corporate tax rates. The reality is that the reduction of corporate tax rates while 
maintaining the top individual marginal rate at 40% has skewed the tax burden 
between companies and individuals inappropriately. 

 
7.7 The Explanatory memorandum refers to subjective passive holding company 

triggers which in our view would be difficult to determine if applicable. These 
definitions do not appear to have been included in the draft bill. 

 
7.8 The reference to ‘Passive holding companies’ could cause confusion as the word 

‘holding’ could be seen as a reference to a parent company within a group of 
companies. 

 
8 Clause 16 and 31 of the Bill – sections 11 and 23 
 
 It is suggested that clause 16(f) and clause 31(c) should be implemented with 

retrospective effect from years of assessment commencing on or after 1 January 
2008 as several employees have been negatively influenced as a result of not 
allowing employees a deduction in respect of refunds of remuneration; 

 
9 Clause 17 of the Bill – section 11D 
 
9.1 The amendment to subsection (1)(b)(iii) relating to a computer program 

incorporates criteria (novel and inventive) which are really more appropriate to  
patents than to a copyright.   

 
In any event, the further criteria of being novel and inventive clearly make the 
ability to claim the section 11D allowance more restrictive.   

 
It is, accordingly, entirely inappropriate that the amendment is made retroactive to 
2 November 2006, in circumstances where taxpayers would already have claimed 
the allowance and submitted tax returns in this respect. 

 
9.2 Section 11D(8) of the Act remains problematic. Prior to the promulgation of the 

2008 Taxation Laws Amendment Act, No. 8 of 2008, section 11D(7) of the Act 
provided that where a taxpayer carried on qualifying R&D activities in South 
Africa and received funding (other than government grants) in respect of the R&D 
related expenditure incurred, that taxpayer was limited to a deduction of 100% of 
qualifying R&D expenditure incurred, thus, the taxpayer could not make use of the 
150% deduction.  

 
Then section 11D of the Act was amended in terms of the 2008 Taxation Laws 
Amendment Act, No. 8 of 2008 and the wording of section 11D(7) was changed to 
provide that where a taxpayer carried on qualifying R&D activities in South Africa 
and received funding (other than government grants) in respect of the R&D related 
expenditure incurred, that taxpayer could claim the 150% deduction if that amount 
(was) not deductible by any other person in terms of the Act. The reason for this 
amendment was to “provide(s) that the R&D company (the taxpayer carrying on 
the R&D activities in South Africa) should remain entitled to the 150% deduction 
to the extent the funder does not qualify to deduct the funding in terms of any 
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provision of the Income Tax Act (e.g. an exempt or foreign funder)” (refer page 28 
of the Explanatory Memorandum to the 2008 Taxation Laws Amendment Act).  

 
However, one of the proposed amendments to section 11D of the Act in terms of 
the draft bill is the introduction of a new sub-section (8). The proposed new section 
11D(8) reads as follows: 
 
(8) If an amount constituting gross income is received by or accrues to a taxpayer 
during a year of assessment to fund expenditure which is allowable as a deduction 
in terms of subsection (1) during— 
(a) that year or a previous year, there shall be included in the income of the 
taxpayer an amount equal to so much of that deduction as exceeds the expenditure; 
or 
(b) a subsequent year, the deduction for that expenditure shall— 
(i) if that amount constitutes a government grant referred to in section 10(1)(y), be 
limited to 100 per cent in lieu of 150 per cent to the extent of twice that amount; or 
(ii) in any other case, be limited to 100 per cent in lieu of 150 per cent to the extent 
of that amount.”; 
 
Thus, it appears that (with retrospective effect from 2 November 2006) the recently 
included provision, which created an incentive for businesses to carry on R&D 
activities in South Africa by allowing the foreign funder to subcontract the R&D 
activity to the taxpayer without preventing the funder and the taxpayer from 
claiming the 150% deduction, has been removed again. It is submitted that the 
(potentially erroneous) deletion of this provision does not assist with achieving the 
purpose of section 11D, i.e. encouraging R&D activities in South Africa.  

 
We suggest that the proposed section 11D(8) be amended to by adding after the 
words “expenditure” in subsection (a), and “amount” in subsection (b)(ii) the 
following words: 

 
“, unless that amount is not deductible by any other person in terms of this Act.”  

 
10 Clause 20 of the Bill – section 12I 
 
 Paragraph (a) of the definition of “substantial upgrade” refers to “that percentage of 

assets”.  Which percentage? 
 
 The definition of a ‘substantial upgrade’ in section 12I(1) reads as follows― 
 
 “(a) that represents a replacement of the used manufacturing assets of a person, 

unless the expenditure incurred to replace that percentage of assets does not 
exceed R30 million. It is proposed that the underlined words be replaced with the 
word ‘those’ or ‘such’. 

 
 Paragraph (b) of the same definition requires R30 million of expenditure to be 

incurred. It is extremely unlikely that exactly that amount will be incurred – surely 
it should read “not more than R30 million” or “at least R30 million”, whichever is 
the policy requirement. 
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11 Clause 21 of the Bill – section 12J of the Act 
 
11.1 In item (iii) of the definition of “qualifying company” it is a requirement that the 

tax affairs “are in order”.  It is not clear what this broad expression means.  In any 
event, item (iv) effectively deals with the same qualification, and sets out in proper 
detail what is required.  Item (iii) should therefore be deleted. 

 
11.2 In item (vii) of the same definition, second line, change the word “forms” to 

“form”. 
 
11.3 In item (viii), again, it is unlikely that the loss will exactly equal the amount 

received or accrued.  It should be a loss at least equal to that amount. 
 
11.4 Further to 11.3 above why is only expenditure allowable as a deduction taken into 

account?  Surely the acquisition of capital assets (including possibly land and 
buildings) should also qualify. 

 
11.5 Paragraph (d) refers to a definition of “venture capital company” as defined in 

section 1, but there is no such definition. 
 
11.6 In subsection (5)(vi) it seems that the expression in the second line “qualifying 

shares issued” should read “qualifying shares will be issued”.   
 
11.7 Subsection (8)(a) refers to subsection (5)(b), (c), (d) or (e), but none of these exist. 
 
12 Clause 23 of the Bill – section 13 quat  
 
 Clause 23(d)(a)(ii) the word ‘const’ should be changed to ‘cost’. In addition, the 

total allowances according to clause 23(d)(a) amount to 113% and not 100%. Is this 
the intention? 

 
13  Clause 24 of the Bill – section 13sex 
 
13.1 In subsection (5) reference is made to “receipts and accruals of which were 

included in the income of the taxpayer”, but this makes no sense.  
 
13.2 In subsection (6), second line, the word “am” should read “an”. 
 
14  Clause 25 of the Bill – section 13sept 
 
 Subsection (3)(a) refers to an amount owing at the time of disposal.  It is entirely 

unclear by who the amount is owing, to whom and in respect of what. 
 
15  Clause 26 of the Bill – section 13oct 
 
15.1 Insert in third sentence after “license fee payable to”, “or incurred for a purpose 

approved by”. The reason for the proposed change is to ensure there is a deduction 
available for social expenditure such as the USO obligations that will be incurred 
by telecom companies. 

 
15.2 Insert in third sentence after “any sphere of Government”, “or a statutory body 

that normally receive such license fees or approve the purpose for which such 
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expenditure must be incurred on behalf of Government”. The reason for the 
proposed change is to ensure that Telecom companies obtains a deduction as all 
license fees are paid to ICASA which is not a department of the Government. 
ICASA pays the license fees to National Treasury. 

 
15.3 To include “or over the remainder duration of the license”. The reason for the 

change is to ensure where social expenditure is incurred after the license have been 
approved, that it is deducted over the remaining life of the license. 

 
15.4 It is suggested that the section should come into effect with respect to expenditure 

incurred in years commencing on or after 1 January 2008. 
 
16 Clause 27 of the Bill – section 18 of the Act 
 
 This has always appeared to be unfair and applied to a limited number of taxpayers 

that were physically or mentally impaired.  We however don’t believe the list of the 
expenditure that qualifies should be prescribed by SARS.  Surely the Department of 
Health should be the appropriate person to compile such a list.  If we accept that 
SARS should prescribe, it would be useful to have an indication of what is intended 
and how often this may change. 

 
17 Clause 31 of the Bill – section 23(m) of the Act 
 
17.1 This amendment is welcomed. 
 
17.2 The example in the memorandum does not appear to be correct.  The court decision 

that dealt with this, held that it was not an expense.  The principle is rather that the 
employee has to repay a receipt that he or she was not entitled to. 

 
17.3 Why is this deduction limited to employees only?  It is seriously believed that 

personal service providers and independent contractors may also have the same 
facts apply to them and they are then precluded from claiming the deduction, which 
would be unfair. 

 
17.4 General comment: The tax calculation for individuals is becoming more and more 

complex.  We now have the tax on retirement fund lump sum benefits (using its 
own tax table), the provision for the exemption of the withdrawal benefits (that 
derives its value from the primary rebate – a new concept) and the turnover tax.  
They all seem to form part of the normal tax calculation for an individual and it is 
not clear how this will in practice be reflected on an assessment.  A taxpayer may 
be liable for all of the abovementioned in one year of assessment. The cumulative 
application of the tax rate and rebate for the respective lump sums are also 
confusing. 

 
18 Clause 32 of the Bill – section 23I of the Act 
 
 Subsection (2)(ii)(bb) creates an untenable situation.  If a South African resident 

sells its IP to a third party foreigner, who then licenses the IP to a South African 
resident, who is totally unconnected to X, the licensee is not entitled to a deduction 
for the royalty.  How is the licensee possibly to know that it is not entitled to the 
deduction? 
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19 Clause 33 of the Bill – section 24B of the Act 
 
19.1 According to the Explanatory Memorandum the purpose of the change from 

“directly or indirectly” to “by reason of or in consequence of” is to capture the 
situation where company A subscribes for shares in company B using cash, and 
then company B uses that cash to subscribe for shares in company A.   

 
19.2 It is submitted that this change in wording does not achieve that objective, as it 

must be correct that the shares were issued by reason of or in consequence of the 
cash subscription price. 

 
19.3 As a policy issue, it is seriously questioned why this provision should be so 

extended, given the effects on BEE transactions.  Particularly in relation to large 
transactions where broad based BEE partners (such as HDSA employees, 
community groups, etc) need to be vendor financed, it is common to form a trust 
with BEE beneficiaries, which trust subscribes for a nominal amount of ordinary 
shares in an SPV.  Thereafter, say, the listed company requiring empowerment 
subscribes for preference shares in the SPV, and the proceeds of that subscription 
are used by the SPV to subscribe for ordinary shares in the listed company.  Now 
the SPV will not have any base cost in the ordinary shares.   

 
19.4 Subsection (2A) is not of assistance to the SPV, as it grants relief only to, in this 

example, the listed company.   
 
20 Clauses 37 and 38 of the Bill – sections 40A and 40B of the Act 
 
20.1 It is stated that these sections are repealed as it is just a case of substance over 

form.   
 
20.2 It is submitted that it is not merely substance over form but there is a real technical 

issue.  The fact is that, for example, a company and a CC are incorporated and 
registered under separate Acts of Parliament.  A “conversion” of the one to the 
other means that the registration of, say, a company is terminated, and a 
registration of a CC commences.  They are, therefore, two different legal entities. 

 
20.3 The same applies in respect of a co-operative being converted. 
 
21 Clause 41 of the Bill – section 42 of the Act 
 
21.1 Previously, the effect of subsection (6) was to tax only the remaining shares.  For 

example, if someone had 23% of a company and, within eighteen months, disposed 
of 4%, there was a deemed sale of the balance of 19%.   

 
21.2 Now the way it reads, if someone had 23% and sold 4%, they would be taxed on 

the full capital gain applicable to the 23%.  In addition the 4% would be subject to 
CGT in the normal way.  It is therefore necessary that subsection (6) taxes only 
those shares that have not actually been disposed of. 

 
21.3 Regarding the new subsection (8A), it now means that the company has lost its 

freedom of choice.  Under a section 45 transaction, it is less important that the 
transaction applies automatically unless the parties elect out of it, given that they 
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are both parts of the same group and therefore are under common control.  But if a 
person sells an asset to a company and ends up with, say, 21%, the company will 
be forced into using section 42, and "inheriting" the lower base cost, without 
having any say in the matter.  The reason is that the company would have to rely on 
the seller/shareholder agreeing to elect out of the transaction.   

 
22 Clause 42 of the Bill – section 44 of the Act 
 
 The inclusion of section 44(4A) is proposed as from 21 February 2007. Is this 

correct? 
 
23 Clause 41 and 42 of the Bill – sections 42(6) and 44(11) 
 
23.1 Section 42(6) and 44(11) have been substituted by new wording to deal with the 

situation where “sellers” cease to hold a “qualifying interest”. 
 
23.2 The old provisions only applied to those shares “that are still held immediately 

after the person ceased to hold a qualifying interest”. A proviso excluded 
certain transactions from this provision, i.e. section 45, 46 and 47 and para 65 of 
the 8th Schedule. These provisos could only have been relevant if the shareholder 
still held any of the shares acquired after the shareholder ceased to hold a 
qualifying interest. They should never have applied to a section 46 transaction as 
this required the disposal of all “unbundling shares”. It could have applied to a 
section 45 transaction and, in very limited to a section 47 transaction to the extent 
that they were required to settle certain liabilities. 

 
23.3 The quoted words have been removed from the new provisions. It seems that the 

deeming provisions now apply to all the shares the taxpayer received in terms of 
section 42 or 44, irrespective of how many of those shares were actually disposed 
of before the taxpayer ceased to hold a “qualifying interest”: 

 
 in the current or in the prior year 
 in terms of the corporate rules, or outside these rules. 

 
23.4 The amendments do not create any problems where: 
 

 the shares are actually sold in the year in which a taxpayer ceases to hold a 
“qualifying interest”, as the there is a deemed capital gain in terms of these 
provisions, coupled with an increased base cost which can be claimed as a 
deduction against the actual proceeds in the current year 

 the shares are sold in terms of section 45, 46 and 47 and para 65 of the 8th 
Schedule (but see comments below). 

 
23.5 There seems to be a problem where: 
 

 some of the shares were actually disposed of in prior years, i.e. what will the 
effect of the increased base cost be in this case where there is no further 
disposal? 

 the shares are acquired in terms of section 42 or 44? 
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23.6 It seems that the valuation date value and time apportionment base cost can still be 
used for the shares affected by this deeming provision, including the original date 
of acquisition. 

 
23.7 It is suggested that the 18 month rule should exclude any shares actually disposed 

of by: 
 

 the re-introduction of the words in bold, or 
 the introduction of similar wording to the amendment of the 18 month rule in 

section 45(4)(b), i.e. “and the transferee has not disposed of that asset” 
 the inclusion of section 42 and 44 in the proviso. 

 
23.8 In terms of section 42(6) of the current Act, various anti-avoidance provisions are 

triggered if a person ceases to hold a qualifying interest in the target company after 
an asset-for-share transaction.  A qualifying interest is defined in section 42(1) to 
include 20% of the equity shares in the target company (para (c) of section 42(1) 
definition) or any equity shares in the target company if the person and the target 
form part of the same group of companies (para (d) of section 42(1) definition).   

 
We don’t believe it was the intention of the legislature to have the anti-avoidance 
provisions triggered if any share in the target company is disposed of in the group 
situation. This would be too restrictive. We believe that it was only intended that 
the anti-avoidance provisions be triggered if 20% in the shares were disposed of. 
While an attempt was made to address this in the Taxation Laws Amendment Act, 
2008 by changing the wording of section 42(6), we believe that the anomaly still 
arises.  

 
We had hoped that this would be addressed in the draft Bill but it seems that it has 
not been considered.  We would ask that in the next version of the draft Bill or at 
least, in the tabled Bill, this anomaly is addressed and section 42(6) be made 
clearer in this regard.    

 
24 Clause 43 of the Bill – section 45 of the Act 
 
24.1 The de-grouping charge is greatly improved over previous versions and although 

‘bulky’ one is able to navigate through the mechanics. 
 
24.2 The six year rule.  
 
24.2.1 Section 45(4)(b)(i) deals with “capital assets” referred to in section 45(2)(a), while 

(b)(ii) seems to deal with trading stock referred in section 45(2)(b). It is not clear 
why the end of section 45(4)(b)(ii) refers to “subject to subparagraph (iv), the base 
cost…”, i.e.: 

 
 the reference to “base cost” seems to be incorrect in the context of trading stock 
 sub-paragraph (iv) seems to deal only with “allowance assets”. 

 
24.2.2 The new subsection (4)(b)(i)(aa) refers to “the greatest capital gain that would” 

have applied.  According to the Explanatory Memorandum this is supposed to refer 
to the gain that would have arisen when the section 45 transaction was originally 
done.  But referring to the “greatest capital gain that would” have applied “within 
the period of six years preceding” the de-grouping, it means that, read literally, one 
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would, in effect, have to do a daily valuation of the asset, and find the day on which 
the highest market value was achieved, so as to achieve the greatest capital gain, 
which is the amount to be taxed.   

 
 Clearly the provision requires to be reworded. 
 

24.2.3 An issue exists in relation to the allowance assets recoupment combined with the 
capital gains tax charge and in particular the proviso to section 45(b)(iii). The 
proviso states that the recoupment amount should not exceed the capital gain 
determined in terms of subparagraph (i).  

 
 The Explanatory Memorandum explains that in the case of an initial transaction 

having a higher overall gain with low recoupment, followed by a lower overall gain 
and a higher recoupment, the proposal is that the recoupment will be based on the 
higher of the initial section 45 transfer recoupment or the de-grouping date 
recoupment. The point is made that the recoupment should not exceed the total 
gain. The proviso only refers to the capital gain and not the total gain? Thus if one 
applies the law as currently stated to the facts of the example, although the total 
gain at the time of the section 45 transaction amounts to R40 (R25 of capital gain 
and R15 of recoupment), the total gain at the time of de-grouping amounts to R30 
(R0 of capital gain and R30 of recoupment). The capital gain in terms of section 
45(4)(b)(i) amounts to R0 i.e. the lesser of R25 or R0 and the recoupment amounts 
to the R30 (i.e. the higher of R30 or R15). But the proviso states that the 
recoupment cannot exceed the capital gain i.e. R0 therefore the recoupment amount 
is R0. This is not what is intended (assuming that it is the intention to limit to the 
total gain at time of the original section 45 transaction) and therefore the proviso 
should rather state that the recoupment cannot exceed an amount equal to the sum 
of subparagraph (i)(aa) and (iii)(aa). 

 
24.2.4 Preferably, subparagraph (iv) should also specify in which year the “cost or value” 

should be increased. 
 

 Is it generally obvious that the increase value will qualify for the tax allowances 
over the remaining period under, say, section 11(e), 12C, i.e. if it is already fully 
written off, would the “increase” qualify for an immediate full write-off? 

 
24.3 In light of the changes to section 45(4)(b), section 45(4)(c) should have been 

amended but it has not. Section 45(4)(c) provides that the de-grouping provisions 
will not take effect when the transferor and transferee cease to form part of the 
same group of companies by virtue of the fact that these companies are wound up. 
Now that section 45(4)(b) has been changed so as to trigger the de-grouping 
provisions when the controlling group company and the transferor company cease 
to form part of the same group of companies, section 45(4)(c) should be changed to 
provide that the de-grouping provisions won’t take effect if the controlling group 
company is wound up in the same way. 

 
24.4 The Minister is urged to revisit the prohibition in section 45(6)(c), which prohibits 

an intra-group transaction where the purchase price is settled by an issue of shares.  
The purpose of this prohibition, according to last year's Explanatory Memorandum, 
was to ensure that asset-for-share transactions only fell under section 42, and could 
not also fall under section 45.  But section 42 deals only with equity shares, and 
preference shares (other than participating preference shares) are never equity 



 
 
 

21

shares. On the other hand, there are times when it is important to pay for assets 
using, say, redeemable preference shares instead of debt, where the assets acquired 
under section 45 comprise dividend-producing shares. It is very tax-inefficient to 
fund such acquisitions with debt.   

 
24.5 There would be no prejudice to the fiscus to allow a section 45 transaction being 

paid for by using shares which are not equity shares; but it is extremely prejudicial 
to taxpayers in many circumstances that they cannot. 

 
25 Clause 44 of the Bill – section 46 of the Act 
 
 Subsection (2) makes no reference to subsection (1)(b), which should only come 

into effect on the effective date of the new dividend tax. 
 
26 Clause 45 – section 47 of the Act 
 
26.1 Section 47(2A) – Holding Company 
 
 Holding company has been defined in the definition of “liquidation distribution” to 

be a company which forms part of the same group of companies as the liquidating 
company. If section 47(2A) is necessary, it should refer to any person, other than 
the “holding company”. 

 
26.2 Further Suggested Changes: Disposal versus Distribution 
 
 It is suggested that the word “liquidation distribution” be replaced with “liquidation 

disposal” since it is not possible to have a distribution to the extent that assets are 
disposed of in exchange for the assumption of liabilities. All references should be 
to “disposals” as opposed to the current references to both disposals and 
distributions. 

 
26.3 Further Suggested Changes: Distribution of all its Assets 
 
 It is impossible to have a liquidation distribution unless all the assets are distributed 

simultaneously.  
 
 This seems to be impossible, other than in the case of a liquidation distribution in 

anticipation of a de-registration if and to the extent that all qualifying assets are 
distributed together.  

 
 One cannot have a liquidation distribution during the course of a deregistration as 

this process begins when the directors advise the Registrar that the company has no 
further assets and liabilities, i.e. after it already disposed of all the assets and settled 
the liabilities. 

 
Similarly, it may not be possible to distribute all the assets in anticipation of a 
liquidation as, the company may have to advise the Registrar of the liquidation 
before the liquidation procedures commence. This suggests that there should at 
least be some issued shares with value left. 
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It may be possible to fix some of the concerns by defining “liquidation 
distribution” as meaning (any transaction or transactions –). This may require a 
tightening up of section 47(6)(c)(i). 

 
27 Clause 47 – section 64B of the Act 
 
 Suggest change of wording as follows: 
  
 “… Sixth Schedule, during any year of assessment during which that company is a 

registered very small business, to the extent that such dividends do not exceed an 
amount of R200 000.” 

 
28 Clause 48 – dividends tax 
 
28.1 General 
 
28.1.1 We note with interest the comment made in the Media Statement, i.e. “(T)he 

Secondary Tax on Companies (STC) will be converted into a Dividend Tax at the 
shareholder-level in line with international practice”.  Whilst we agree that the 
introduction of a tax on dividends payable by the shareholders is in line with 
international practice, we are of the opinion that this is where the similarity 
between the proposed Dividend Tax and the withholding taxes imposed 
internationally ends.  The comment is therefore, at best, misleading.   

 
28.1.2 This is due to the fact that, almost without fail, withholding taxes on dividends are 

usually only levied on non-resident shareholders.  The proposed Dividend Tax will 
however be levied on natural persons  who are residents as well as non-resident 
shareholders. 

 
28.1.3 With effect from a date to be Gazetted by the Minister of Finance (which is 

expected to be in the second half of 2009) a withholding tax (subject to certain 
exemptions discussed below) equal to 10% of a dividend paid by a South African 
resident company must be withheld by the company declaring the dividend and 
paid to SARS by the last day of the month following the month during which the 
dividend is paid. Note this tax is payable on the payment of the dividend as 
opposed to the date of declaration or the last day to register for the dividend, as is 
the case for secondary tax on companies (‘STC’).   

 
28.1.3.1 It is important to clarify what Treasury will accept as “paid”, for example, if 

a dividend is credited to a loan account by the paying company, would Treasury 
accept that it is “paid” as contemplated and therefore a trigger for the payment of 
the dividend withholding tax? In addition, unclaimed dividends are very common: 
if these dividends are held in an account pending the payment thereof (for example, 
when the recipient is traced), would this be considered 'paid' as contemplated? 

 
 In terms of the transitional arrangements, any dividend declared before the effective 

date of the implementation of  the dividend withholding tax would not be subject to 
the dividend withholding tax notwithstanding that it may be payable after the 
effective date. This dividend would be subject to the STC rules. Any dividend 
declared after the effective date would not be subject to STC but would be liable for 
the dividend withholding tax.  
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Dividends paid would be exempt from the dividend withholding tax where the 
beneficial owner is: 

 
 A company which is a resident;  
 The government, a provincial administration or a municipality;  
 An exempt parastatal;  
 A pension or benefit fund,  
 A public benefit organisation approved by the commissioner; and 
 An environmental rehabilitation trust  

 
Before applying the above exemptions (or a reduced rate in terms of a double tax 
agreement) in respect of certified shares, the company paying the dividend must 
obtain a written declaration from the beneficial owner that the owner is exempt 
from dividends tax (or subject to dividend withholding tax at a reduced rate in 
terms of a double tax agreement) and an undertaking that the beneficial owner 
would inform the company as soon as it ceases to be a beneficial owner. This 
declaration would have to be renewed every three years. This declaration is not 
required where the companies form part of the same group of companies as 
defined.   Where a company pays a dividend in respect of uncertified shares to an 
intermediary the company is not required to withhold the dividend withholding tax. 
The dividend withholding tax would be withheld and paid by the 
intermediary (which includes collective investment schemes).  

 
28.1.3.2 Provision should be made in the legislation that the paying company would be 

absolved from any penalties or interest on the underpayment of the dividend 
withholding tax where the company has obtained the declaration and the recipient 
failed to timeously inform the company of a change in circumstances. 

 
 Where a person that is exempt from the dividend withholding tax (or required to 

pay at a reduced rate) only provides the declaration contemplated above after the 
dividend has been paid that person may recover the withholding tax from the 
company paying the dividend upon payment of any subsequent dividend. If the 
withholding tax is not recovered within one year of the payment of the dividend the 
person that received the dividend may recover the amount from SARS. If no claim 
is lodged within three years of the dividend being paid the refund due would be 
forfeited.    

 
28.1.3.3 This is unfair and there is no reason why the recipient should not be able to present 

the declaration (with supporting documents) immediately to SARS (directly as 
opposed to through the paying company) for a refund of taxes paid.  It is not 
acceptable that there be a waiting period involved. 

 
 In terms of the proposed legislation, it is possible to obtain STC credits from two 

sources: 
 

 Existing STC credits at the effective date of the introduction of the dividend 
withholding tax; and 

 Dividends received from a company that were not subject to the dividend 
withholding tax as a result of the company paying the dividend utilising its STC 
credits to pay the dividend.  
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Where a company has existing STC credits available when a dividend is paid, to the 
extent that the dividend does not exceed the STC credits and the company has 
submitted prior written notice to the person to whom the dividend is being paid of 
the amount by which the dividend reduces the STC credits of the company, the 
dividend would not be subject to the dividend withholding tax. The STC credits of 
a company are reduced by any dividend paid by the company notwithstanding that 
the dividend may, in any event, be exempt from the dividend withholding tax. The 
paying company is not permitted to make an election in this respect. STC credits 
not utilised within three years of the effective date of the introduction of the 
dividend withholding tax, will be forfeited.   
 

28.1.3.4 Whilst a mechanism to permit the use of STC credits is commended, it is submitted 
that a deadline for utilisation of the STC credits would cause taxpayers to indulge 
in irrational behaviour to utilise STC credits that would otherwise be forfeited:  In 
other words, Treasury in an economic environment such as ours, is indirectly 
imposing by way of legislation, a policy of divesting of profits that could otherwise 
be re-invested in a business.  This is surely not acceptable. 

 
28.1.3.5 Clarity Required 

It is interesting to note that the dividend withholding tax regime does not cater 
for 'deemed dividends' that were brought into the STC net by way of section 
64C.  For example, it is not clear what transitional measures would apply in 
circumstances where a loan to a shareholder that was deemed to be a dividend and 
subject to STC, is repaid post- the effective date of the dividend withholding tax. 
Would the shareholder be entitled to a credit for dividend withholding tax 
purposes? 

 
Other areas in which guidance is required are: 

 
 cession of dividend income streams 
 foreign dividends  
 share/scrip lending arrangements 

 
The following reserves that were exempt on liquidation will also fall away on the 
introduction of the dividend withholding tax: 

 
 Pre-31 March 1993 revenue reserves;  
 Pre-01 October 2001 capital profits;  
 Reserves earned before a company became a South African resident.  

 
Where companies have the above reserves and may be earmarked for 
deregistration/liquidation at some future date, it is likely that these taxpayers would 
expedite the deregistration/liquidation process to ensure that these reserves are 
declared before the dividend withholding tax regime is effective.  

 
28.1.4 Specific comments 
 
28.1.5 Section 64E –Levy of tax 
 
28.1.5.1 Section 64E, the charging section, levies the tax on the amount of any dividend 

“paid by a company”. This is not correct, because the tax should be levied on the 
shareholder, and therefore should be on any amount received by a shareholder. This 
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is consistent with what is in any event stated in section 64K(1), where it is stated 
that it is the beneficial owner that is liable for the tax.   

 
28.1.5.2 Apart from the inconsistency, it is important that the tax is clearly borne by the 

shareholder, in order to obtain treaty relief. 
 
28.1.5.3 While it is understood that the tax is only triggered at the time of payment, this can 

easily be dealt with by stating that the tax is at the rate of 10% on the dividend 
received by a beneficial owner or an intermediary, as this would correspond with 
date of payment. 

 
28.1.5.4 Will the payment by loan account trigger dividend tax? 
 
 
28.1.6 Section 64F – Exemption from tax 
 
 Section 64F (a) refers to a company which is a resident will be exempt from 

dividend tax. Resident is defined in section 1 of the Act. Will the exemption still 
apply where you have a SA incorporated company but tax resident outside SA? 

 
28.1.7 Section 64G – Withholding of tax by company declaring dividend 
 
28.1.7.1 The proposed section 64G(2)(a) provides that the company must not withhold any 

dividends tax if the share in respect of which the dividend is paid is a certificated 
share and the beneficial owner has by a date determined by the company submitted 
to the company certain written declarations.  

 
28.1.7.2 It is noted that most companies listed on the JSE have appointed transfer 

secretaries/share registrars, i.e. intermediaries, to administer their share registers.  
Further, their shares will also be made up of certificated and uncertificated shares as 
certificated shares of listed companies only become uncertificated once traded.  As 
there are a large number of shareholders who acquired their shares in these listed 
companies before the conversion to the uncertificated share system, the companies 
will have to obtain the required written declarations from these shareholders, even 
though these listed companies make use of the services of intermediaries to 
administer their share register.  Section 64G(2) should therefore be expanded to 
provide that companies are not required to withhold any dividend tax if the share in 
respect of which the dividend is paid is a certificated share and the company does 
not pay the dividend to the shareholders directly but to an intermediary who will 
pay the dividend to the shareholder. 

 
28.1.7.3 The proposed section 64G(2)(b) provides that a company must not withhold any 

dividends tax if the share in respect of which the dividend is paid is an 
uncertificated share. This does not agree to the explanation provided in the 
Explanatory Memorandum which states certain requirements that need to be met 
(see page 27 of the Explanatory Memorandum). 

 
28.1.7.4 In section 64G(4) the word “earlier” should be “earliest”, as there are three 

alternatives. The same applies in section 64H(4). 
 
28.1.8 Section 64H – Withholding of tax by intermediaries 
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28.1.8.1 The proposed section 64H(2)(b) provides that the intermediary must not withhold 
any dividends tax if the share in respect of which the dividend is paid is a 
certificated share and the beneficial owner has by a date determined by the 
company submitted to the intermediary certain written declarations.  As noted in 
28.1.7.1 above, the company is also required to obtain the same written 
declarations.  These provisions in effect result in a duplication of information 
requirements for both the company and the intermediary in circumstances where 
the company utilizes the services of an intermediary to maintain its share register.  

 
28.1.8.2 We understand from discussions with intermediaries that, there was a concern 

regarding the original implementation date.  We have not had an opportunity to 
discuss these concerns in relation to the new proposed implementation date.  It is 
however noted that we understand that substantial changes to the systems will be 
required and these changes will have to be developed and tested before 
implementation date.  The nature of these changes will however be dictated by the 
information required to be held by SARS.  SARS will therefore have to be pro-
active and ensure that these requirements are determined well in advance and not a 
few days before (or even possibly after) implementation date!  

 
28.1.9 Section 64I – STC credit 
 
28.1.9.1 The decision to allow for the utilisation of STC credits is welcomed.  However, 

considering the value of STC credits of a large number of companies and the fact 
that the global economic prospects, including that of South Africa, are somewhat 
gloomy for the foreseeable future, we are concerned that the proposed period 
available for companies to utilise the STC credit of three years from the effective 
date may not be practical or realistic considering the fact that very few companies 
had significant retained earnings and excess cash resources which could be used to 
fund dividends when the economic growth and prospects were a lot more positive. 
The proposed period of three years is in our view therefore not long enough. 

 
28.1.9.2 Section 64I(3) is very difficult to follow. The following proposal should be 

considered― 
 
 “For purposes of subsections (1)(b) and (2)(b), the amount by which the STC credit 

of a company is reduced is deemed to be equal to an amount which bears the same 
ratio as the dividend paid to the person contemplated in that section bears to the 
total dividend paid to all shareholders.” 

 
28.1.9.3 The formula in section 64I(3) is not clearly written and we recommend that it be 

redrafted using a symbolic formula much like the one for time apportionment base 
cost in para 30 of the 8th Schedule. 

 
28.1.10 Section 64L – Refund of tax  
  
28.1.10.1 We refer to the proposed right of recovery of amounts from the Commissioner in 

circumstances where the shareholder has not been able to recover the tax withheld 
from the other person – probably the company or intermediary (section 64L(2)).  
Will SARS be able to deal with this? 

 
28.1.10.2 Section 64L(3) provides that “(N)o amount may be recovered in terms of 

subsection (2) or (3) after a period of three years reckoned from the date on which 
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the amount was withheld”.  It is noted that reference should be made to “subsection 
(1) or (2)” and not “(2) or (3)”. 

 
28.1.10.3 In section 64L(1), the reference to section 64H(2)(b) has been erroneously repeated. 
 
28.1.11 Section 64M – Notification 
  
28.1.11.1 Section 64M refers to the definition of “capital distribution” in paragraph 74. This 

is problematic for the following reasons: 
 

 In light of the changes to the “dividend” definition in section 1 of the Act, a 
dividend, by definition, cannot constitute a capital distribution as capital 
distributions are conventionally understood; 

 The definition in paragraph 74 defines a capital distribution as “any distribution 
by a company” that “does not constitute a dividend”.  If 64M is read together 
with para 74, a circular reference is created. 

 The definition in para 74 also defines a capital distribution as “a dividend which 
is exempt from STC by reason section 64B(5)(c)”.  Given that STC is to be 
abolished and section 64B(5)(c) is to be repealed, this definition is no longer 
useful and the reference to it in section 64M makes no sense.  We recommend 
that para 74 be amended to remove reference to STC and section 64B(5)(c) 
upon the coming into effect of the new dividend tax. 

 
28.2 Situations not catered for 
 
28.2.1  As noted in the Media Statement, a number of so-called collateral issues must still 

be considered, including the taxation of foreign dividends, the taxation of deemed 
dividends, anti-avoidance rules etc. 

 
28.2.2  One specific issue which has not yet been addressed deals with a situation which is 

common in respect of a large number of employee share schemes and needs to be 
addressed.  

 
28.2.3 A number of employee share ownership schemes (“schemes”), and in particular 

schemes aimed at previously disadvantaged employees, use a formula to determine 
the strike price of shares offered to these employees.  The formula often includes a 
deduction for dividends or special distributions declared by the company.  The 
previously disadvantaged employees currently do not bear any tax costs associated 
with the dividends or special distributions declared by the company as the company 
declaring the dividends or making the special distributions bears the tax associated 
with the dividends or special distributions in the form of secondary tax on 
companies.  The full dividend therefore qualifies as a deduction, however, if the 
dividend is subject to a shareholder tax such as the proposed Dividend Tax, then 
clearly only the after-tax dividend should be deducted or alternatively, the affected 
employees will have to fund the tax out of their other after-tax earnings. 

 
28.2.4 Other schemes make provision for the dividends to be set-off against any loans 

owing by the affected employees.  These employees will also have to fund the tax 
out of their other after-tax earnings.  

 
28.2.5 The proposed change to the Dividend Tax could have significant implications for 

these previously disadvantaged employees who are participating in these schemes.  
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28.2.6 In respect of the proposed amendments to the dividend definition as well as the 
proposed dividend withholding tax some practical difficulties arise. At present if a 
listed company repurchases its own shares on the JSE out of reserves that 
repurchase is a dividend for tax purposes and STC is paid by the company. In 
practice the recipient is probably unaware that this amount is a dividend (as they 
are unaware of the identity of the buyer) and the STC credit is probably not utilised, 
in addition CGT is probably paid on the dividend portion creating a windfall for the 
fiscus. 

 
 Should a company repurchase its shares on-market in terms of the dividend 

withholding tax regime to the extent that this is a dividend (i.e. out of reserves) it 
will need to identify the nature of the seller and withhold tax accordingly. This is 
practically almost impossible as the trade is executed on the JSE and the buyer has 
no means to identify the seller. In addition the seller of a listed share on the JSE has 
no means of identifying the buyer and the fact that there are different tax 
consequences depending on the identity of the buyer. Thirdly, the actual collection 
of the tax would be problematic on a trade conducted through the JSE. 

 
 It is therefore recommended that share buy backs which take place through the JSE 

be exempt from the proposed withholding tax to avoid these practical difficulties. 
 
29  Clause 53 of the Bill – paragraph 1 of the Second schedule  
 
 Sub-clause (b) and (c) 
 While the logic for taxing transfers from pension to provident funds is accepted, 

taxing these at date of transfer is likely to result in encouraging employees to 
withdraw the benefits of such funds at the time of transfer. From a public policy 
perspective, and a long-term cost to the fiscus it is obviously desirable to 
discourage such withdrawals. We would therefore recommend that while such 
transfers should be taxable this tax liability should be deferred until subsequent 
withdrawal from the provident fund. 

 
30  Clause 61 of the Bill – paragraph 1 of the Fourth Schedule 
 
 In paragraph (a) of the definition of “personal service provider” the expression “by 

that person personally” could include a service rendered by a company or CC 
personally, which then conflicts with paragraph (b).  Paragraph (a) should rather 
read:  "by that person (who is a natural person) personally".  

 
31  Clause 62 of the Bill – paragraph 2 of the Fourth Schedule  
 
 Clause 62(e): “employers to deduct Tax”. This clause should be implemented at the 

option of the employer as it may create an administration nightmare.  
 
32  Clause 66 of the Bill – Sixth Schedule to the Act 
 
32.1 Investment income includes the trading in fixed property and it is not clear where 

that will not be recognised as a small business that qualifies for the turnover tax.  A 
small entrepreneur rendering construction services may well have to buy land to 
develop and then sell, if no construction contracts are obtained. 
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32.2 We find the exemption in section 10(1)(zJ) (clause 15(h) of the Bill) very 
confusing.  The idea is clearly to exempt from normal tax, any amount that is 
subject to the turnover tax (to prevent a double tax), but is not clear that the 
wording achieves that.  If the intention is that other income (or taxable income, 
such as a taxable capital gain derived from assets not listed in the Sixth Schedule) 
of a person that qualifies as a very small business must not be subject to normal tax, 
this amendment does not achieve that. 

 
32.3 The exemption of R200 000 of dividends received by a very small business from 

secondary tax is welcomed, but it should not be limited to a monetary amount.  It is 
accepted that the very small business will not qualify as such if it earns dividend 
income (and other investment income) exceeding the 10% level and this exemption 
is then clearly aimed at the net profit after tax of the business (conducted as a 
company) distributed to its shareholder.  This would mean that the effective tax rate 
of a company (that qualifies as a very small business) will then be higher as that of 
a natural person if the net profit is in excess of the R 200 000. 

 
32.4 The calculation of the turnover tax, qualifying turnover and taxable turnover is 

relatively complex, and most small businesses will still require a tax advisor to 
assist in with the calculations. 

 
32.5 It is advisable that the concept of “carrying on business activities” is defined for 

purposes of the Schedule.  It is particularly relevant as the definition of professional 
services is extremely wide.  The reference to real estate is an example of where it 
may be unclear when a business may or may not qualify.   

 
32.6 It is not clear why sub-clause 3(c) uses the word “collectively”. 
 
32.7 The concept of “carrying on business activities” is also important for purposes of 

determining taxable turnover – sub-clause 5.  Whilst it is clear that for purposes of 
sub-clause 5 the intention is to reduce the turnover to amounts actually received 
only, it is not clear why the same principle does not apply when it is considered 
whether or not the person qualifies as a very small business – that provision refers 
to accrued amounts as well. 

 
32.8 We seek guidance on the treatment of accruals where the business is deregistered 

and where the date of the accrual is before the date of deregistration. 
 
32.9 The reference to very small business in sub-clause 6(b) is relevant to the entity 

prior to it becoming a very small business. 
 
32.10 Sub-clause 10: To ease the administration it is suggested that the business must 

complete a year of assessment. If not, the business will be partly assessed as a small 
business and partly assessed as normal taxpayer.  

 
32.11 Sub-clause 11: The two options will lead to confusion and errors. It is therefore 

suggested to align similar with VAT submission requirements. Keeping option one 
of two returns per year but make the due dates 25 September (or end of the month if 
using e-fling) for the 6 months from March to August and 25 March (or end of the 
month of using e-filing) for the period from September to February.  
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32.12 Sub-clause 16: It is not certain why the very small business must retain records of 
assets and liabilities. 

 
33 Clause 68 of the Bill – paragraph 10 of the Seventh Schedule  
 
 It is suggested that mobile communication services also be included, as it may be 

difficult for employers to determine whether employees will use the services 
mainly for business purposes; 

 
34 Clause 70 of the Bill – paragraph 12 of the Eighth Schedule 
 
 After the end of item (b) of subparagraph (4) it seems as if the words “for an 

amount equal to the market value of the assets” is missing. 
 
35 Clause 78 of the Bill – paragraph 78 of the Eighth Schedule 
 
35.1 It is stated that the deletion of subparagraphs (2) and (3) are superfluous, but it is 

not stated why.   
 
35.2 The fact is that when a share with a par value of, say, R1 is exchanged for, say, 10 

shares of 10 cents each, that is a disposal and a receipt triggering CGT, where the 
market value of the 10 shares exceeds the base cost of the 1 share.  For this reason, 
a subdivision (or consolidation) has specifically been disregarded when computing 
gains or losses. 

 
35.3 It is entirely unclear why this is superfluous, and deleting the paragraphs opens the 

way to tax transactions of this nature.  
 
36 Clause 96 – section 1 of the VAT Act 
 
36.1 Sub-clause (1)(a) 
 We agree with the need for the amendment, provided that clear parameters are 

established to determine the extent to which a vendor will be regarded as a 
designated entity. 

 
 The current proposed wording appears to have the effect that the definition of 

“designated entity” would now include any vendor who is a party to a public 
partnership agreement. Section 8(5) of the VAT Act limits the extent to which the 
vendor is deemed to supply services to the public authority or municipality (which 
effectively ensures the ring-fencing envisaged).   

 
 A possible unintended consequence is the fact that, should a vendor now be 

classified as a designated entity, VAT relief on other grants (other than as a 
consequence of being a party to the public partnership agreement) would not be 
available under section 11(2)(t) of the VAT Act. 

  
 To overcome the above unintended consequence, we recommend that the “extent” 

test be incorporated in the revised paragraph (iii) of the definition of designated 
entity in section one of the VAT Act. 
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36.2 Sub-clause (1)(c) 
Just clarifies a practice that has been in place since the inception of VAT. No 
further comments warranted. 

 
36.3 Sub-clause 1(d) 

The effective application of the proposed amendment would require the insertion of 
a definition of “inbound duty and tax free shops” in the Customs and Excise Act. 
To ensure a smooth transition, we recommend that National Treasury considers 
formulating the definition in order to provide clarity on the supplies that will 
qualify to be supplied at the zero-rate in terms of section 11(1)(v) of the VAT Act. 
 

36.4 Sub-clause 1(e) 
It is our understanding that securities transfer tax (‘STT’) is not payable on the 
issue of a security (which concept includes a share block share) (see section 2(1), 
read with the definition of ‘transfer’ in section 1 of the Securities Transfer Tax Act 
25 of 2007 (‘STT Act’).  

 
Further, section 8(1)(o) of the STT Act provides that STT is not payable in respect 
of a transfer of a security ‘if that security is a share in a share block company as 
defined in section 1 of the Share Blocks Control Act … which confers a right to or 
an interest in the use of immovable property’. 

 
It thus appears to us that share block shares, which are not subject to VAT or 
transfer duty, will also not be subject to STT. 

 
The proposed amendment allowing a notional input tax deduction on the STT paid, 
thus appears to be incorrect. 

 
36.5 Sub-clause (1)(f) 

See comments on clause 96(1)(e) above. 
 

36.6 Sub-clause (1)(h) 
This achieves the stated intention to avoid both VAT/transfer duty payable on land 
reform programs, as well as avoiding deemed input tax deductions by the 
beneficiaries of such programs. No further comments warranted. 

 
36.7 Sub-clause (1)(i) 

If our interpretation of the STT Act, namely that the issue or transfer of share block 
shares is not subject to STT, is correct, the insertion of the definition of STT would 
not be necessary. See also our comment on clause 96(e) above. 

 
37 Clause 97 – section 2 of the VAT Act 
 
37.1 Sub-clause 1 

The proposed amendment is welcomed. It must be noted though, that many of the 
arrangements that are referred to as having been “…contrived to abuse the 
provisions of section 2(4)(b) ...” were based on the practice accepted by SARS, as 
published in general ruling number 257. 
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37.2 Sub-clause 2 
We recommend that the word “on” be inserted after the word “into” so that the 
relevant sentence would read “… in respect of agreements entered into on or after 
that date.” 

 
38 Clause 98 – section 8 of the VAT Act 
 
38.1 Sub-clause 1(a) 

The relief provided for is welcomed. 
 
A general comment on the current wording of the explanatory memorandum: It 
currently refers to “vendors that must now deregister for VAT” (our boldface). 
There is currently no requirement in the VAT Act for vendors that were originally 
registered as a result of their turnover levels exceeding the previous compulsory 
registration threshold of R300,000, to deregister should their actual turnover levels 
subsequent to registration fall below the threshold levels (provided that it did not 
fall below the minimum annual threshold of R20,000).  There would accordingly 
be no requirement for currently registered vendors to deregister for VAT purposes, 
provided that their annual turnover levels do not fall below the minimum threshold 
of R20, 000 per annum.  

 
We recommend that the wording of the explanatory memorandum be changed to 
“vendors that may now deregister for VAT”. 

 
The proposed subsection (2D) allows relief only where deregistration will be the 
result of the fact that taxable turnover has not exceeded R1 million during the 
preceding period of 12 months. Does this imply that the envisaged relief will not be 
available where a vendor is entitled to deregistration on the basis of the future 12 
months test (see section 24(1) of the VAT Act)? 

 
We have not studied the impact of the proposed very small business tax in detail 
yet. It appears, however, that small farmers opting for the new tax system would 
loose the benefit of the zero-rating on their purchases and, in some instances, the 
fuel levy refund benefits. 

 
38.2 Sub-clause 1(b) 

No comments on the draft legislation. 
 

We submit that confusion could still arise, as it is arguable that the payment can 
only be made in the course or furtherance of the enterprise of the public authority 
or municipality. We suggest that the wording should be changed to make it clear 
that section 8(5) applies where the payment is received by the designated entity in 
the course or furtherance of its enterprise. 

 
As far as the explanation in the explanatory memorandum is concerned, we have 
assumed that the situation envisaged in the memorandum is where a grant is 
receive by a vendor in the course of his VAT enterprise, but where such grant 
cannot be linked to any specific supply. Under these circumstances it could 
probably be argued that the receipt is just a receipt of money falling outside the 
scope of both the definitions of goods and services. The current wording in the 
explanatory memorandum can however be interpreted to mean that all grants 
received by designated entities would be subject to VAT at 14%, irrespective of 
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whether it can be attributed directly to non-enterprise activities. We recommend 
that the wording of the memorandum be amended to address this uncertainty. 

 
39 Clause 99 – section 10 of the VAT Act 
 
 The spirit of the proposed amendment must be commended, but it does leave SARS 

exposed to vendors registering in the interim and deregistering when the new 
threshold becomes effective, utilising the value of supply rules to obtain a tax 
benefit. 

 
 We therefore recommend that this amendment be made applicable only to vendors 

that were actually registered at the time of the announcement by the Minster of 
Finance in his budget speech. 

 
 Why is the relief limited to vendors registering for the very small business tax? 
 
 
40 Clause 100 – section 11 of the VAT Act 
 
 The new proposed section 11(1)(u) (clause 100) and 12(k) (clause 101(b)) seems to 

contradict each other. It would appear from the explanatory memorandum that the 
intention is to exempt the supply of goods within a storage warehouse (s12(k)) by a 
non-resident, unless the non-resident supplying the goods has opted to register for 
VAT, in which case it will be zero-rated (s11(1)(u)). 

 
 To achieve the above result, we recommend that the current proposed wording of 

the relevant sections be changed as follows: 
 
 Section 1, definition of enterprise 
 Include under paragraph (b) a new subsection (vi): 
 
 “the activities of any person that is not a Resident of the Republic and who 

operates a licensed Customs and Excise storage warehouse, (other than 
the supplies of goods in respect of which section 12(k) applies), where such person 
has applied for registration as a vendor under the provisions of section 23(3) and 
has been registered as such.”  

 
 Alternatively  
 We also consider that since the definition of “enterprise” requires a continuous or 

regular activity and in the course of which goods or services are supplied to another 
person, it may not be necessary to include a specific provision as suggested.  

 
 Our view is based on the premise that where a non-resident imports goods into a 

bonded warehouse, in circumstances where such goods will generally be entered 
for home consumption by a resident of SA, such non-resident will not carry on an 
enterprise where the goods will not be supplied by him. In any event, in such an 
instance the non-resident will not be able to meet any of the registration threshold 
requirements envisaged in section 23. The proposed exemption is therefore not 
necessary. 

 
 Equally, where the non-resident intends to dispose of the goods in bond, he will 

satisfy the criteria of “supply” and will thus be eligible for registration in terms of 
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the existing provisions. It will then only be necessary for the proposed zero rating 
provision. 

 
 From the explanatory memorandum, it appears that National Treasury envisages an 

optional registration, even in the case where the non-resident bond store registrant 
will not make supplies, i.e. not carry on an enterprise). In this regard we consider 
that such an approach deviates from the basic principles enunciated in “enterprise” 
and registration as a vendor. However, if it is the intention of the legislator to 
provide VAT relief on, e.g. storage costs incurred by a non-resident under these 
circumstances, regard must be given to both the definition of “enterprise” and the 
registration threshold. 

 
 Section 11(u) 
 “the supply of any goods by a vendor, other than the supply of goods by an inbound 

duty and tax free shop, which have been imported and entered for storage in a 
licensed Customs and Excise storage warehouse but have not been entered for 
home consumption; or” 

  
 Section 12(k) 
 "the supply of goods by any person that is not a Resident of the Republic, other 

than the supply of goods by an inbound duty and tax free shop, which have been 
imported and entered for storage in a licensed Customs and Excise storage 
warehouse but have not been entered for home consumption:  Provided that this 
paragraph shall not apply where such person applies in writing to the 
Commissioner, and the Commissioner, having regard to the circumstances of the 
case, directs that the provisions of this paragraph shall not apply to such person". 

 
 We further recommend that supplies made out of manufacturing warehouses should 

be included under the zero-rating provisions. From the current wording of the 
Customs and Excise Act there is a difference between a storage and a 
manufacturing warehouse. 

 
 We also recommend that in the final legislation the issue of the ambit of a 

foreigner’s VAT enterprise in South Africa be clarified, i.e. would the activities of 
the storage warehouse be ring fenced, or would an “all-in or all out” approach be 
adopted.  

 
 As far as the supplies made by an inbound duty and tax free shop are concerned, we 

recommend that the proposed wording of section 11(1)(v) be amended as follows: 
 
 “the supply of any goods [in] by an inbound duty and tax free shop.” 
 
 We lastly recommend that consideration be given to a section 11(1)(v) equivalent 

in section 11(2) of the VAT Act to cater for potential services supplied by the 
foreign operator of the storage facility.  

 
41 Clause 101 – section 12 of the VAT Act 
 
 Sub-clause (b) 
 See comments re clause 100. 
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42 Clause 103 – section 16 of the VAT Act 
 
 Sub-clause (c) 
 This amendment is welcomed as it restores equilibrium in the VAT system. We 

however recommend that consideration be given to the extension of the 30 day 
period under certain specific circumstances, for example where goods are 
temporarily removed from a CCA for repairs.  

 
 Furthermore, where the goods are never returned to the CCA, for example, due to it 

being beyond economical repair, and subsequently sold, there will be tax cascading 
as the vendor would have declared output tax as a result of section 8(24) and in the 
normal course under section 7(1)(a). Consideration must therefore be given to 
provide relief in such an instance. 

 
 We would also like to bring it to the Commissioner’s attention that to date no 

formal notification has been issued on the issue of the required documentary proof 
to support the supply of goods at the zero-rate in terms of section 16(2)(f) of the 
VAT Act.  

 
43 Clause 105 – section 23 of the VAT Act 
 
43.1 Sub-clause (a) 
 No specific comments, but please note the comments below on the effective date of 

the suggested change. 
 
43.2 Sub-clause (c) 
 The amendment to section 23(3)(a) refers to paragraph b(vi). There does not seem 

to be a paragraph (b)(vi) in the definition of enterprise  in section  one of the VAT 
Act.  

 
43.3 Sub-clause (2) 
 The effective date of the proposed amendment is 1 March 2009. This will have the 

effect that vendors making taxable supplies in excess of R300,000 (actual or 
expected) will need to register for VAT in the interim, and once the new threshold 
becomes effective, will then need to make a decision whether to deregister or not. 
In our opinion this will frustrate the intended outcome of reducing the number of 
small vendors on the VAT register. 

 
 Another practical issue is the fact that many businesses did not register for VAT 

following the announcement of the new threshold by the Minister of Finance in his 
budget speech, on the assumption that the new threshold would be effective from 
that date. These businesses are currently all in contravention of the VAT Act. 

 
 We therefore recommend that consideration be given to the back dating of the 

effective date of the change to the date of the announcement by the Minister of 
Finance, or that a sunset clause be enacted for businesses that have acted upon the 
Minister’s announcement in error (but have acted bona fide in all respects). 
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44 Clause 107 – section 41B of the VAT Act 
 

 We do not agree with this proposed amendment. In order to be transparent and 
ensure the fair and equitable administration of the VAT Act, we are of the view that 
the Commissioner should be compelled to publish all VAT class and other rulings.  

 
45 Clause 108 – section 44 of the VAT Act 
 

In principle we do not have a concern with the principle of the Commissioner 
requiring indemnification where a third party bank account is utilized for the 
purposes of VAT refunds. We do however have a concern with regards to ambit of 
the indemnification required.  

 
The current proposed wording in the proviso to section 44(3)(d) requires that the 
vendor indemnifies the Commissioner even if the Commissioner causes a loss to 
the vendor due to, for example, negligence by the Commissioner. An example 
would be where the Commissioner refunds the amount due to the vendor into an 
account not specified by the vendor in the Form VAT 119i.   

 
It would be unfair and against good practice to expect the vendor to incur losses 
due the negligence of the Commissioner or where the instruction given by the 
vendor in the VAT 119i is not followed correctly (i.e. paying the amount due to the 
vendor into the bank account specified on the Form VAT 119i).  

 
We suggest that the Form VAT 119i be changed to include space for the bank 
details to be specified and an indemnification clause which is limited to the 
instruction given to SARS by the vendor. In effect the vendor should hold the 
Commissioner harmless against losses suffered by the vendor provided the 
Commissioner refunded the amount in the account specified by the vendor on the 
Form VAT 119i.      

 
46 The Revenue Laws Second Amendment Bill 
 
46.1 A major problem with section 76 of the Act was the automatic imposition of a 

200% penalty and then relying on the Commissioner to remit in whole or in part.  
The introduction of section 75B was intended to apply the law the other way 
around, ie no penalty unless the Commissioner actually imposed it.  By changing 
the word "may" to "must" the section 76 system is simply reinstated.   

 
46.2 One must also question why section 75B(4) states that the Minister “may” have 

regard to the various issues, rather than “must” have regard to them. 
 
46.3 In clause 5, relating to the amendment to section 76O of the Act – 
 

 the word “may” reads like a prohibition, and rather the word “need” is 
suggested, and  

 it is extremely unlikely that another ruling will be the “same” as a ruling 
already published, and accordingly we suggest that the word "similar" be used 
instead. 

 
46.4 Under clause 10, paragraph 14(6) is deleted, but there is no subparagraph (6).   
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46.5 Clause 13, paragraph 20 of the Fourth Schedule. An amendment is made to 
paragraph 20, whereby the safe harbour of the basic amount is removed in relation 
to second provisional payments. The only safe harbour is that the second 
provisional payment must be based on a taxable income within 10% of actual.  It is 
virtually impossible that, in all but the rarest of cases, any company or individual 
who is a provisional taxpayer can estimate taxable income to within 90% by the 
last day of the financial year, no matter how sophisticated their records.   

 
46.6 If the authorities wish to counter the practice of basing provisional tax payments on 

low basic amounts, there is a less harsh manner of dealing with this.  For example, 
a similar technique could be used as in proviso (ii) to paragraph 11C(1) of the 
Fourth Schedule, whereby there is an automatic escalation of the basic amount 
where the assessment is more than one year old.  

 
46.7 It should also be viewed practically that the lower provisional payments in relation 

to the ultimate tax liability was a feature of the recent economic boom, which has 
now passed, and the differences in the foreseeable future are likely to be less 
marked.  A softer touch is strongly urged. 

 
46.8 This will have the effect that companies will not be able to use its basic amount to 

determine the first and second provisional tax payments. A penalty will be levied 
by SARS if the estimated tax is lower than 90% of the actual tax payable. It is 
extremely difficult for big companies to make an accurate estimate before year end. 
Companies’ estimates in most cases are either lower or higher than 90% of the 
actual tax payable. The following are extremely difficult to determine until the 
actual results are available: 

 
 The net profit before tax especially if it far exceeds or are far lower than 

estimated by the company; 
 Provisions that are required to be added back; 
 Wear and tear rates; and 
 Income Received in Advance. 

 
It is accordingly suggested that a company rather be afforded the opportunity to 
make a top up payment after 30 days after its financial year end if it notices that its 
estimate is below 90% of its actual tax payable. 

 
 
Please do not hesitate to contact me should you require further information. 
 
Yours faithfully 
 
 
M Hassan CA(SA) 
PROJECT DIRECTOR:  TAX 
The South African Institute of Chartered Accountants 
 
cc. Mr. G Smith – National Treasury (greg.smith@treasury.co.za) 

Ms A Collins – SARS (acollins@sars.gov.za) 


