NEMPAA Comment 18 Aug


  Comment received on National Environmental Management: Protected Areas Amendment Bill, B 67 of 2008

List of acronyms:

NEMPAAB

National Environmental Management: Protected Areas Amendment Bill, B 67 0f 2008

NEMPAA

National Environmental Management: Protected Areas Act, 2003 (Act No. 57 of 2003)

NEMA

National Environmental Management Bill, 1998 (Act No 107 of 1998)

NEMBA

National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of 2004)
NEM:AQA

National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004)
APPA

Atmospheric Pollution Prevention Act, 1965 (Act No. 45 of 1965)


Recommendations highlighted
Proposed alternate text highlighted
Comments received at Portfolio Committee hearings

	PA67
	City of Cape Town
	NEMPAA
	NEMPAAB
	· Errors in Schedule to Bill

· Section 38 amendment supported

· Section 47 (2) and (3A): need for checks and balances

· Section 55: Need checks and balances.
	The Department recognizes that the current schedule is not complete.  The Department is currently reviewing the schedule and will amend the schedule by notice in the Gazette.

This is to be done through the flight plan, provided for in Section (3A)(b)(iii). 
These are provided in section 43 of the Act.

	PB67
	T.M.Bengis
	NEMPAA
	NEMPAAB
	· Section 47:  

· Environmental impact assessment should be undertaken 

· Flight corridors should be set at a minimum of 7000ft agl

· All airstrips within conservation areas should be licensed and all flights subject to submission of a flightplan

· Reasonable traffic – special rules area status under the jurisdiction of the ATC
	The management plan is subject to the Minister’s approval. The corridors will be established in terms of that plan. The Civil Aviation Authority is already objecting to the general flight restriction of 2500 feet above the park’s highest point. Corridors will be below that figure. Compulsory flight plans and licensing of airstrips is supported.


	PC67
	Andrew Wardle
	NEMPAA
	NEMPAAB
	· Section 54: Winding up or dissolution of SANPARKS

· Privatisation

· Winding up be comprehensively examined

· The land and sea forming part of the national park must always remain the property of the people of South Africa 
	Amendment is required to comply with the Income Tax Act.

Clause added to provide that SANParks can only be dissolved by Act of Parliament. Proposed text:

“(3). Upon winding-up or dissolution of the South African National Parks, its remaining assets or the proceeds of those assets, after satisfaction of its liabilities, must be transferred to the State or to an equivalent Schedule 3A Public Entity contemplated in the Public Finance Management Act, 1999 (Act No. 1 of 1999), which has the same objectives as the South African National Parks and which itself is exempt from income tax in terms of section 10 (1)(cA) of the Income Tax Act, 1962 (Act No. 58 of 1962). ”.

(4)
The South African National Parks may not be wound up except by or in terms of an Act of Parliament



	PD67
	Animal Rights Africa
	NEMPAA
	NEMPAAB
	· Section 54: Winding up of SANParks

· Assets and proceeds from SANParks cannot be transferred to a non-state body even if it has objects similar to those of SANParks.

· Recommend: to an equivalent Schedule 3A Public Entity which has the same objectives as SANParks.
	Amendment is required to comply with the Income Tax Act.

Clause added to provide that SANParks can only be dissolved by Act of Parliament.  See text above.

	PG67
	CAPE NATURE
	NEMPAA
	NEMPAAB
	· Section 28: There must be a consultative process involving the landowners

· Section 38: ‘must’ should be ‘may’

· Section 47: Provision should be made for contraventions that may lead to civil actions – negligence 
	Agree.  In text already

Agree.  In text already.

Disagree.  Law of Delict will apply.

	PE67
	Kallie Erasmus
	NEMPAA
	NEMPAAB
	· Bill supported
	

	PF67
	Ria Milburn
	NEMPAA
	NEMPAAB
	· Section 54: Winding up of SANParks
	Amendment is required to comply with the Income Tax Act.

Clause added to provide that SANParks can only be dissolved by Act of Parliament.  See above.


OTHER COMMENTS RECEIVED

	Nr
	Organization
	Act
	Bill
	Comment
	DEAT Response

	A
	SANParks:

Submission dated 5 June 2008 – Suggested amendments to the NEMA Laws Amendment Bill are highlighted in bold red.
	NEMPAA
	National Environmental Management Laws Amendment Bill 
	1.  Section 4 dealing with section 47 of NEMPAA -  Use of aircraft in special nature reserves, national parks and world heritage sites

SANParks is of the view that the proposed amendments to section 47 of the NEMPAA as contained in the NEMA Laws Amendment Bill should be further amended as set out below.  

(a)  by the substitution for subsections (2) and (3) of the following subsections:

“(2) No person or organ of state  may land or take off in an aircraft in a special nature reserve, national park or world heritage site, except—

(a)  on or  from a landing field designated by the management   authority of that nature reserve, national park or world heritage site; [and]

(b) with the prior written permission of the management authority first being obtained which permission may stipulate the terms and conditions upon which this may take place.  (Note:  This subsection (2)(b) has been reworded and differs from what is contained in the NEMA Laws Amendment Bill.)

(3) No person or organ of state may fly over or cause an aircraft to fly over a special nature reserve, national park or world heritage site at a level of less than 2500 feet above its highest point, except as may be necessary for the purpose of subsections (2) or (3A).”.

(b) by the insertion of a new subsection (3A) after subsection after subsection (3):  (Note:  This entire subsection(3A) has been reworded and differs from what is contained in the NEMA Laws Amendment Bill.)

“(3A) (1) The management authority may provide for flight corridors which run through or crosses the protected airspace of a special nature reserve, national park or world heritage site where this is necessary for a public purpose or in the public interest.

(2)  No person or an organ of state may fly or cause any person to fly into or through or across the protected airspace of special national reserve, national park or world heritage site except by way of using the flight corridor so provided.    

(3) Where a flight corridor is provided, no person or organ of state may use such flight corridors unless: 

(a) the prior written permission of the management authority is first obtained; 

(b) any prescribed fee as may be due for this, is paid  to the relevant management authority; and

(c) the management authority has approved a flight management plan for the flight and stipulated the terms and conditions upon which the flight is to take place.
(4) Notwithstanding anything contained in this subsection (3A), the Minister may, after consultation with the management authority and on such conditions as the Minister shall determine, and further only after written agreement with the Minister of Defense for this has been reached, allow for specific areas within the identified protected airspace to be used for the training of military personnel in the use and testing of military aircraft.”. 

(c)  by the substitution of subsection (4) of the following subsection: 

“(4) Subsections (2), [and] (3) and (3A) do not apply—


(a) in an emergency; or

(b) to a person acting on the instructions of the  management authority.”.

(d)  by the insertion of the following subsection after subsection (4):

“(4A) Any person or organ of state who is affected by a decision of a management authority in terms of subsection (2), (3) or (3A) may appeal to the Minister against the decision of such management authority.”.
	This paraphrases the existing section, NO change required
This paraphrases the existing section, NO change required
Amendment incorporated in Bill.

Amendment incorporated in Bill.



	
	
	
	
	2.   Section 48 of NEMPAA – Prospecting and mining activities in protected areas

It would be appreciated if the management authorities of Protected Areas can be included in the consultation processes pertaining to the decisions to be made to allow mining activities in protected environments (see suggestions amendments to section 48(1)(c), 48(2) and section 48(3) dealt with below), as well as in the processes related to the review of mining activities and the prescription of conditions upon which such activities can and will be allowed to take place or to continue in such Protected Areas (see suggested amendments to section 48(3) dealt with below).  

1.  As such, SANParks recommends that section 48(1)(b) be amended as follows:

(a) by the substitution of subsection (1) of section 48 of the following subsection:

“(1)  Despite other legislation, no person may conduct commercial prospecting or  mining activities-

(a)  in a special nature reserve, national park or nature reserve;

(b)  in a protected environment without the written permission of the Minister and the Cabinet member responsible for minerals and energy affairs, which permissions shall only be granted after consultation with the relevant management authority of such protected environment; or

(c)  in a protected area referred to in section 9(b), 9(c) or (d).

2.  SANParks further recommends that section 48(2) be amended as follows:

(b) by the  substitution of subsection (2) of section 48 the  following  subsection:

“(2) The Minister, after  consultation with the Cabinet member responsible for mineral and energy affairs and the relevant management authority, must review all commercial prospecting and mining activities is which were  [lawfully] conducted in areas indicated in subsection (1) (a), (b)  [and] or (c)  immediately before this section took effect.

Alternative suggestion:

“(2) The Minister or the relevant management authority, as the case may be, after consultation with the Cabinet member responsible for mineral and energy affairs, must review all commercial prospecting and mining activities is which were  [lawfully] conducted in areas indicated in subsection (1) (a), (b)  [and] or (c)  immediately before this section took effect.

3.  In addition to this, the wording of subsection 48(3) does not enable the Minister to prescribe conditions upon which mining activities which are already taking place or which are proposed to take place on any new land as may be acquired for the purpose of future inclusion into a Protected Area, can be regulated.  It only provides for such conditions to be prescribed after such land is proclaimed to either be a new Protected Area or part of an existing Protected Area.  As such, during the period between the date of acquisition and the date of declaration of the land as a Protected Area, management authorities and the Minister appear to have no means by which they can influence mining activities occurring on or proposed for this land in order to ensure that they are properly managed.   This is problematic.

It is therefore proposed that the existing section 48(3) be amended and that a new subsection (3A) be inserted into the NEMPAA reading as follows:

(c) by the substitution of subsection (3) of section 48 of the following subsection:

“(3) The Minister, after consultation with the relevant management authority and the Cabinet member responsible for mineral and energy affairs, may, in relation to the activities contemplated in subsection (2), [as well as in relation to the mining activities conducted in areas contemplated in that subsection which were declared a such after the commencement of this section – this wording to be deleted] prescribe conditions under which those activities may continue in order to reduce or eliminate the impact of those activities on the environment or for the environmental protection of the area concerned.”.

(d) by the insertion of the following new subsection (3A) after subsection (3):

“(3A)  The Minister, after consultation with the relevant management authority and the Cabinet member responsible for mineral and energy affairs may, in relation to commercial prospecting and mining activities being conducted in areas which are declared as protected areas contemplated in section 48 (1)(a), (b) and (c) after the date of commencement of this section, as well as in areas which have been, or may be, leased, contracted or in any other way acquired for the purpose of being proclaimed to be a new or to form part of an existing protected area of the nature contemplated in subsection 48(1)(a),(b) and (c), prescribe conditions under which those activities may continue, in order to reduce or eliminate the impact of those activities on the environment or for the environmental protection of the area concerned.”.

NB; Note:  If the above changes are not accepted – then section 48(3) must please remain as is, and must not be amended as is currently provided for in the NEMA Laws Amendment Bill!  

The current amendment in the NEMA Laws Amendment Bill indicates that in section 48(3), the word “after” in the 4th line, should be deleted and replaced with the work “before”.  This proposal detracts from, and provides unnecessary limitations on certain rights already provided for the Minister of DEAT in this subsection 48(3).  

So for example, this subsection in its current format (i.e. ignoring the change proposed in the NEMA Laws Amendment Bill) allows the Minister of DEAT to prescribe conditions upon which mining activities in proclaimed Protected Areas can continue, both in respect of activities occurring in Protected Areas declared as such before the coming into operation of section 48, as well as in respect of mining activities which will occur on land which will in future be proclaimed to be a new Protected Area or part of an existing Protected Area.  Thus two scenarios are catered for.  

The only scenario that is not currently catered for,  is the power for the Minister of DEAT to prescribe conditions upon which mining activities can take place or to continue to take place on new land areas which are newly acquired and which will in the future be formally declared to be a new or to be incorporated into an existing Protected Area.  This being the case, the Minister currently does not have the power to prescribe conditions upon which mining activities on these newly acquired land areas can continue during the period commencing from the date that this is acquired, up to the date on which this land is by formal declaration eventually incorporated into a Protected Area.  These powers are necessary to ensure that the potential of damage to the environment  on these land areas through mining activities is properly managed during this time period, regard being had for the fact that  this land is earmarked for inclusion into a protected area.  .  

All three situations set out above should really be catered for in the NEMPAA – hence the SANParks proposal made to amend subsection (3) and insert a new subsection (3A) into section 48 of NEMPAA (as dealt with above). 

If the proposal to delete the word “after” and replace this with “before”, as is currently proposed in the NEMA Laws Amendment Bill, is accepted, the Ministers’ powers will then be reduced to only having a say over mining activities which were already taking place in areas that had already been proclaimed as Protected Areas before 1 November 2005.  As such only 1 of the 3 scenarios set out above will be catered for.  This must be avoided.  The un-amended subsection 48(3) at least provides for 2 scenarios.  The SANParks suggested amendments cover 3 scenarios.  
	This section is currently not amended by this Bill.  We recommend that the recommendations are considered in the future when a next round of amendments to the Act is considered by the Department.  The issue requires proper consultation and debate.



	
	
	
	
	4.  Section 54 of NEMPAA – Ensuring that SANParks’ tax exempt status is not compromised in the event of a possible  dissolution or winding up or transfer of the assets of SANParks. 

SANParks recommends that a new subsection 54(3) be included into the NEMPAA to accommodate this.  This has been accommodated in the NEMA Laws Amendment Bill.  As such SANParks supports the amendment below.

“(3) Upon its winding–up or dissolution of South African National Parks must transfer its remaining assets or the proceeds of those assets, after satisfaction of its liabilities, to the State or to some other institution, board or body with objects similar to those of South African National Parks and which is itself exempted from income tax in terms of section 10(1)(cA) of the Income Tax Act No. 58 of 1962.”.
	Draft provision to ensure PBO status

See recommended text above.



	
	
	
	
	5. Section 55  of  NEMPAA - SANParks’ Mandate

Since SANParks is a statutory body that needs to derive its mandate from its enabling statute, being the NEMPAA.  It is therefore important that this mandate is set out in full detail in the NEMPAA.  The current mandate provided in section 55 is very limited. 

To enable SANParks to participate in protected areas and other conservation initiatives which are not currently provided for in the NEMPAA, it is recommended that section 55 of the National Environmental Management: Protected Areas Act be amended by—

(a) the substitution for paragraph (a) in subsection (1) of the following paragraph:

“(a) manage all existing [the] national parks and such further national parks, special nature reserves, national nature reserves and [other protected areas] national protected environments as may be assigned to it by the Minister in terms of Chapter 4 [and section 92] of this Act, in accordance with this Act, any specific environmental management Act referred to in the National Environmental Management Act, 1998, and any other  national legislation as may be applicable to and required for proper management and protection of such national parks, special nature reserves, national nature reserves and national protected environments, provided that South African National Parks’ authority to enforce such legislation is provided for in a written instrument of delegation issued by the Minister to this effect under and in terms of such legislation”. 
(b  the insertion of the following paragraphs after paragraph (a):

“(aA) manage world heritage sites assigned to it by the Minister, in accordance with all national cultural heritage legislation as may be applicable to and required for proper management and protection of such world heritage sites, provided that South African National Parks’ authority to enforce such legislation is provided for in a written instrument of delegation issued by the Minister to this effect under and in terms of such legislation; 

(aB) manage any other protected areas, which are not protected areas referred to in subsection 55(1)(a) and subsection 55(1)(aA), and as may be assigned to it by the Minister, in accordance with the provisions of all national environmental legislation as may be applicable to and required for the proper management and protection of such other protected areas, provided that South African National Parks’ authority to enforce such legislation is provided for in a written instrument of delegation issued by the Minister to this effect under and in terms of such legislation;  

(aC) participate in such further international, regional and national  environmental, conservation and cultural heritage initiatives identified by the Minister from time to time, and then only on such terms and conditions as the Minister shall in writing prescribe; 

(aD)  perform all and any powers or duties delegated to it by the Minister in terms of section 42(1) of the National Environmental Management Act ;

(aE) enforce all and any provisions of the National Environmental Management Act, any specific environmental management Acts, or any other national legislation that regulates any aspect of the environment, as may be prescribed by the Minister from time to time, provided that South African National Parks’ authority to enforce such legislation is provided for in a written instrument of delegation issued by the Minister to this effect under and in terms of such legislation;

(aF)  enforce all and any provisions of any provincial legislation that regulates any aspect of the environment as may be prescribed by the Minister from time to time, provided that this is prescribed in terms of written instrument issued by the Minister to South African National Parks, and further that such instrument is accompanied by a written instrument of delegation issued to South African National Parks by the MEC of the Province responsible for the implementation of such provincial legislation, which  instrument of delegation is to be issued in accordance with delegation provisions of the provincial legislation to which the instrument of delegation relates”.
(c) the substitution for the introductory portion of subsection (2) of the following: 
“(2) South African National Parks may in managing national parks, special nature reserves, national nature reserves, national protected environments, world heritage sites or any other protected areas assigned to it by the Minister—“
(d) the insertion in subsection (2) after subparagraph (f) of the following subparagraph:

“(fA) impose traffic rules in such national parks, special nature reserves, national nature reserves, national protected environments, world heritage sites or other protected areas assigned to it by the Minister-;”
	The comments from SANParks are supported.  The current Act does not make provision for the powers for SANParks to manage Marine Protected Areas, World Heritage Sites, forest nature reserves, forest wilderness areas, etc or the assignment of such powers to them, should it be necessary.  There is a need identified to make provision in the Act for additional powers for SANParks, because it is currently out of sync with the reality.

Recommended text:

Section 55 of the principal Act is hereby amended by—

(a) the substitution in subsection (1) for paragraph (a) of the following paragraph:

‘‘(a) manage [the] all existing national parks and [other protected areas]  any  protected area listed in section 9 of the Act assigned to it by the Minister in terms of this Act or any other Act, in accordance with this Act, any specific environmental management Act referred to in the National Environmental Management Act or any other Act applicable to that protected area;’’;

 (c) the substitution in subsection (2) for the words preceding paragraph (a) of the

following words:

‘‘South African National Parks may in managing national parks, or other protected areas assigned to it by the Minister—’’;

and

(d) the insertion in subsection (2) after paragraph (f) of the following paragraph:

‘‘(fA) make, set penalties for, and enforce traffic rules in such  protected areas assigned to it by the Minister-;”.

(e) the substitution for the introductory portion of subsection (2) of the following: 
“(2) South African National Parks may in managing national parks or any other protected area assigned to it by the Minister—“


	
	
	
	
	6.  Section 75(g) of NEMPAA - Collections of fines for law enforcement done by SANParks.  
It is proposed that where SANParks enforces legislation – that it should be able to receive the proceeds of its efforts.  As such, it is proposed that SANParks should be allowed to receive the income of fine monies received, not only in respect of the implementation of the NEMPAA, but also other legislation which SANParks is required to enforce.

(a) It is therefore proposed that section 75(g) provide for this as set out below:

“(g) -  fines received or recovered in respect of offences committed under this Act and any regulations or other subordinate legislation made in terms of this Act [within national parks] as well as in respect of any offences committed under any other legislation which South African National Parks is required to implement; and”.
	The comments from SANParks are supported.

Unnecessary – subordinate legislation is part of the Act. See definition of “this Act” in NEMPAA.



	
	
	
	
	7.    Section 88 and 89 – Offences and Penalties

SANParks recommends that the provisions of section 34 of the National Environmental Management Act should be made to apply mutatis mutandis to all convictions of all or any offences provided for in the NEMBA and the regulations to NEMPAA. 

	The Department agrees with the comment, but it needs proper review.  Section 10 of NEMA stipulates that the schedule can be amended by regulation.  It is suggested that this be done as a separate exercise outside this process.


�Licencing by whom
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