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1. INTRODUCTION

COSATU is grateful to the Portfolio Committee on Trade and Industry for the opportunity to submit comments on the Companies Bill [B 61‑2008], hereafter the Bill.  Our comments are reflective of the collective experiences of the more than two million membership of South African workers that we represent through our affiliated unions and accordingly would call on the Committee to give them due consideration.

In addition to the fact that there is a need for a general review and overhaul of the current legislation (namely the Companies Act of 1973) that is more than 30 years old, developments both nationally and globally place additional challenges on our current corporate regulatory regime that it is unable to meet.  More specifically our local socio-economic context and developmental challenges, as well as the current Constitutional dispensation, would require a more progressive legislative framework.

Company and corporate legislation in general has serious implications both for workers at the workplace as well as more generally within the social and economic context.  It is against this background that there has been an increased global emphasis on the principle of “triple bottom line accounting”, which would entail the full reporting on environmental, social and economic factors in the course of conducting business.  In other words the underlying emphasis is that corporate legislation should entail and respond to broader and more progressive objectives as opposed to being limited merely to profit motives.
Against the background of an increasing global public awareness about the need for increased regulation in response to a number of widely publicised cases of corruption associated with large foreign companies, South Africa has had to contend with its own corruption scandals on local soil.  These have ranged from the pilfering of funds intended for the widows and orphans of mine workers by the Fidentia Asset Management Group to the more recent price fixing competition legislation-related offences affecting amongst others bread prices and the pharmaceutical sector.  These raise sharp questions especially in relation to the moral and ethical imperatives that should prevail over calls from the private sector for increased de-regulation.
Further there is a tendency to over-emphasise the role of auditing companies as a mechanism to promote good corporate governance, with insufficient pre-emptive measures consequently being put into place to counter the very real possibility of their so-called independence being compromised.  The collapse in 2002 of what was once one of the big five accounting firms in the world, Arthur Andersen, for its association with the Enron scandal is one of the most notorious illustrations of this.
We believe that the increasing calls for de-criminalisation within corporate law, similarly to those for deregulation, should be viewed within its proper context as representing narrow and subjective interests that would incorrectly render broader progressive socio-economic objectives as being subordinate.  Here it is important to take into account the scale of the impact and devastation that many corporate scandals have had on the lives of ordinary and vulnerable people.
We further wish to note our concerns about the exploitation of certain loopholes in corporate legislation that have been exploited to undermine other legislation, including both the Labour Relations Act of 1995 (LRA) and Insolvency Act of 1936.  Accordingly our comments on the Bill will also seek to address these problems as well.
1.1 The NEDLAC Process

COSATU has engaged with the Bill through the NEDLAC process where it was considered during 2007, in what truthfully should be described as having been a very difficult process especially taking into account the widely divergent views of the constituencies involved.  To the extent that the NEDLAC process has been finalised we endorse its report on the Bill as a correct reflection of the negotiations.  Notwithstanding this there are a number of fundamental concerns raised by organised labour that have remained unresolved from the NEDLAC process.  Much of this is related to the fact that the overall architecture and orientation of the Bill was fixed prior to it being tabling at NEDLAC.

In particular these include the refusal to consider co-determination models (adopted in jurisdictions in the European Union and Germany particularly) applicable to board structures allowing for trade union and other stakeholder participation, as well as provision for more meaningful trade union participation in the business rescue process.
Accordingly our submission, in reflecting on the NEDLAC process, will further pursue our outstanding concerns and in certain instances will entail proposals that would require fundamental changes to the overall content of the Bill.
2. cosatu’S oVERALL aPPROACH AND GENERAL CONCERNS

2.1 Corporate Governance and Board Structure
2.1.1. Management and Shareholder Oriented Models

South African corporate law has traditionally leaned towards the management-oriented models popular in the UK and Commonwealth jurisdictions, which emphasise the primacy of management discretionary powers acting through relevant board structures.  The underlying assumption here is that management accountability to shareholders is enforced through a system of market-related penalties and rewards for performance as based on a company’s profitability.  However, the reality of this scenario is that where (as often is the case) a company’s profits do not overlap with broader social and economic objectives and interests, there is little incentive for either the management or shareholders to prioritise the latter.  Typically where management performance and remuneration is linked to profitability, many companies often opt to retrench workers to reflect higher profit margins.
The US variant of the UK approach, in further emphasising the role of shareholder, is commonly referred to as the shareholder centred approach, which places greater emphasis on accountability measures to shareholders.  However, this does not address our concern previously noted regarding the narrow focus of shareholder interest on profits as opposed to broader socio-economic imperatives.  An additional problem with this approach is that its reliance on shareholder activism as an external accountability measure may typically only be applied in the case of public companies with shares or securities that may be traded in the open market, and not to private regardless if the size of the concern.
Practical considerations are also relevant when determining the extent to which the Board is actually (and not merely notionally) accountable to shareholders.  Company rules normally constrain the ability of shareholders (except for the largest) to influence board composition, with individual shareholders generally not participating in the nomination process, but merely being asked to rubberstamp the nominees of the sitting board.  In fact contrary to the supposed value associated with their perceived independence, many board members enjoy “cosy” relations with CEOs whose actions they should be overseeing.  In fact it is also common for CEOs of other companies, which surely should be seen as a factor compromising impartiality.

2.1.2. Stakeholder Interests and Co-Determination

In direct contrast to the shareholder model, corporate governance systems in certain EU jurisdictions and in Japan explicitly take into account interests of stakeholders, who include, in addition to shareholders, employees and even the general public.  In Germany this has taken form of a two-tier board structure, commonly referred to as a co-determination model.  At the upper level this entails the supervisory board comprising non-executive members who represent both shareholders and employees.  It is the responsibility of the supervisory board to appoint and supervise the management board, which is made of executive members who are responsible for the day-to-day functioning of the company.
Noting our concerns indicated above as well as the need to ensure that corporate law is more responsive to the development needs of our country.  COSATU is strongly calling for the introduction of the co-determination principle in respect of the board structure.

As a transitional measure from the existing board structure we propose the implementation of a standing social and ethics committee that would comprise include stakeholders drawn from trade unions and relevant communities.  The social and ethics committee would play an advisory role to the board especially in relation to larger companies on their social, economic and ethical responsibilities.

2.2 Problematic Distinction between Private and Publicly Traded Companies
As indicated in earlier comments there tends to be more emphasis on the regulation of publicly traded companies, as opposed to private companies.  In line with this, the 2002 “King Report on Corporate Governance for South Africa” (King II Report) recommendations are currently enforced against public companies listed on the JSE but not private companies.  The Bill also adopts this narrow approach by limiting application of many of its provisions to private companies, including in respect of reporting requirements and auditing and disclosure of remuneration of directors and senior company executives etc.
The underlying assumption here is problematic as it suggests that increased corporate governance regulation is an imperative only where it potentially affects a larger number of shareholders, as opposed to promoting better corporate governance for its own sake and in recognition of the general public interest.
Further consideration should be given to the size of certain private companies, especially large concerns, and the potential their exclusion has to undermine the overall objectives of the Bill.  For example, the two executive directors for Edcon, which delisted as recently as last year from the JSE, were paid R9m in 2007 and further “realised” share options of more than R167m.  Disclosure of remuneration in audited annual financial reports both in terms of the Bill and JSE rules apply only to public companies, accordingly in future Edcon will not be compelled to disclose the remuneration amounts paid to its directors.  Similarly in the case of Pepkor group, there is no obligation to publish an audited annual financial statement or disclose directors’ remuneration as it delisted in 2004.  This is despite the fact that it trades from more than 2 400 stores and employs almost 23 000 people.
2.3 The Role of Trade Unions in the Business Rescue Process
COSATU has long called for the introduction of a formal business rescue mechanism as an alternative to liquidating failing businesses in order to save jobs, and therefore we in principle support its introduction through this Bill.  However, we are concerned that within the current context (and without the correct mechanisms) the tendency may be to narrowly construe a business rescue intervention as inevitably entailing retrenchments.

Trade unions would also expect to play an active role in facilitating and shaping the business rescue process, as many of our affiliates have already done in the past even in the absence of a formal legislative mechanism.  Linked to this is the need to ensure that trade unions are notified early and have access to all relevant information (both during the proceedings as well as more generally at other times) to enable them to participate more effectively.
Further we would strongly resist any opportunistic attempts by employers to use business rescue measures to undermine retrenchment procedures in the LRA, particularly those provided for under sections 189 and 189A.  Business rescue provisions should be used for the sole purpose of rescuing failing businesses and not for subverting other legislation.
More detailed comments on business rescue are contained in the part of this submission that deals with Chapter 6 of the Bill.

2.4 Exploiting Corporate Legislative Gaps to Undermine Insolvency and Labour Laws
It has become a well established practice for many employers to exploit gaps in corporate legislation, especially relying on formation and dissolution mechanisms applicable to the various types of corporate entities, in order to intentionally evade compliance with other laws, such as the LRA and insolvency legislation.

Two relevant examples of these include:

a)
Repeated formation and liquidation of successive different corporate entities by the SAME individuals normally acting as company directors or other similar capacity.  (Note that the act of winding down o liquidating a company dissolves it as a corporate entity.  Employment contracts are automatically suspended as a result and if not revived also terminate automatically by law, thereby subverting the LRA retrenchment provisions.)
The employment contract is legally binding only between the employee and the company, which is the employer and has a separate juristic personality from that of its directors.  As the contractual obligations are not enforceable against the directors, they are free to go on to form other companies without having to settle the unpaid debts left behind.  While there are liquidations of companies that have genuinely fallen into distress, this has also become an effective mechanism for many employers to intentionally evade compliance with their legal obligations.
b)
Setting of an intricate network of inter-related companies or other types of corporate entities.  Each company in the network or group retains a separate legal identity with its legal obligations (including outstanding debts) not being enforceable against other companies in the network.
There have been many instances when workers have found out only upon liquidation that the company that they work is merely an “empty shell” with all of its assets being owned by another entity in the network and which are only leased to the company that is bound in the employment relationship.  This means that none of the assets may then be used to settle debts, leaving workers and other creditors with no recourse.

What is relevant in both of the examples is that there is a fraudulent intention or motive behind both types of legal arrangements, with individuals relying on the separate legal personality to act with impunity.  Under the current setup there is little recourse for workers.  Unravelling the relevant legal arrangements (often referred to as “piercing the corporate veil”) would be a complex process that would likely incur major costs associated with legal proceedings and forensic audits, with there being little guarantee as to the outcome as courts are notoriously reluctant to inquire into such arrangements.

We believe that the problems identified need to be addressed in the corporate law regime, as opposed to amendments to insolvency and labour legislation.  In particular there is a failure to provide mechanisms to identify those individuals who act fraudulently and thereby prevent them from being involved in the setting up further businesses, which should be imposed in addition to any criminal penalties.
Further there is a need to facilitate the investigation of the nature of relationships between different inter-related companies, through appropriate definitions.  Where it is evident that the intention is to evade legal obligations, these should be upheld against a successive or related company.
3. Comments on Specific Provisions of the Bill
Our comments in this part of the submission will cover areas covered by NEDLAC, as well as additional areas especially where these reflect a departure from the original draft Bill of 2007.  It should be noted that in most instances (with a few exceptions) NEDLAC did not propose alternative wording.  Accordingly we will also comment on the extent to which this version of the Bill correctly reflects relevant NEDLAC agreements.
3.1 Related Persons and Subsidiary Relationships

Clause 2 and 3 of the Bill respectively define related and inter-related persons as well as subsidiary relationships between different companies.

We have already commented in detail above on the abuse of corporate legislation in liquidation cases to avoid legal obligations.  The appropriate regulation of related and inter-related persons (including companies as juristic persons) as well as subsidiary relationships would go a long way to addressing our concerns by clarifying the relationships between companies and facilitating the investigation of fraud.
We note with support that subclause 2(2)(d) states that a person would be regarded as controlling a juristic person (company) if that person:

“has the ability to materially influence the policy of the juristic person in a manner comparable to a person who, in ordinary commercial practice, would be able to exercise an element of control referred to in paragraph (a), (b) or (c).”  (Emphasis added)
This provision broadens the definition of what would constitute control by focusing on the influence a person has in the operations of a company as opposed to having formal powers associated with voting or being able to make board appointments.  In particular this may be relevant in respect of the abuses we have identified where the employer company does not formally own any assets.

Accordingly we are proposing the insertion of an amendment stating that where it becomes apparent that the intention behind the creation of various inter-related companies is intended to evade compliance with its legal obligations, then the related companies may be held jointly and severally liable to comply with such legal obligations.
3.2 Solvency and Liquidity Test
We note with support that clause 4 outlines the “solvency and liquidity test” to be applied to companies in specific instances.  In order to satisfy the test the company’s assets should be equal to or exceed its liabilities and further should be able to pay its debts as they come due in the subsequent 12 months.
This provision has implications for both business rescue and liquidation, particularly in identifying what would be the most appropriate option in the event of a company falling into financial distress.  It may also be used as a proactive measure to prevent a company from engaging in reckless trading.
Therefore we wish to register our concern that the clauses in the original Bill have been omitted where these would compel notification of shareholders within 10 business days should the company fail the solvency and liquidity test.  (See clause 27(3) of the original Bill.  In the current Bill the corresponding clause (minus the notification requirement) would be found under clause 26.)  Our key objection to the omission is that the all NEDLAC constituencies not only supported this provision but further agreed that notification should also be extended to trade unions and creditors.
There is also the need to incorporate the further NEDLAC agreement that where a company fails to pay over employment related statutory or contractual deductions and contributions such as medical aid, retirement, income tax or UIF contributions, trade unions would have the right to trigger a liquidity and insolvency test on behalf of its members.

It has become established practice for many failing companies to fraudulently withhold relevant contractual and statutory contributions (including those deducted from workers’ remuneration and reflected as such on payslips) as a mechanism to increase cash flow.  In most instances this may go on for a lengthy period of time with workers and trade unions only being alerted about the liquidation when it is too late.
In summary the following two amendments are proposed, as per the NEDLAC agreement:
a)  Notification of shareholders, trade unions and employees, and other creditors of the failure of a solvency and liquidity test.

b)  Provision for trade unions to trigger the solvency and liquidity test where a company fails to pay over relevant employment-related statutory and contractual contributions.
3.3 General Interpretation

Clause 5 of the Bill deals with the general interpretation of the Bill and under subclause 5(4)(b) provides that the LRA (amongst other relevant pieces of legislation) would prevail over the Companies Bill in the event that there is a conflict with its provisions.

We are not proposing an amendment to this clause but merely calling the Portfolio Committee’s attention to the need to retain the clause as drafted.  In the NEDLAC process we had raised concerns about the original Bill’s provisions, which did not contain this rule and therefore conflicted with section 210 of the LRA that states that its provisions will prevail over pieces of legislation where these contain conflicting provisions.
3.4 Anti-Avoidance, Exemptions and Substantial Compliance

We generally support the objectives of clause 6, which aims to address and declare void transactions, agreements, resolutions or other actions that are intended to avoid compliance with the Act, especially in relation its “unalterable” provisions.  However, noting our previous comments on the usage of corporate legislation avoid compliance with other legislation, we are of the view that this provision is too narrowly constructed.  We also note with concern that subclauses 6(2) and (3) provide for the application for and granting of an exemption by the Companies Ombud from an unalterable provision of the Bill.  This would have the potential to undermine the overall objectives of this clause.
Accordingly we are calling for the following amendments to be inserted into the Bill:

a) Extension and application of these provisions to instances where the intention is to evade compliance with other legislation, including insolvency and labour legislation.  The object of this amendment would be to reverse transactions where there is a re-arrangement of the corporate structure in order to remove the possibility of a company’s assets being defrayed for the purposes of settling its debts.
b) Provision should be made requiring prior notification of trade unions and stakeholders of the intention to apply for an exemption in terms of subclause 6(2) and further for parties to lodge objections to the granting of the exemption.
3.5 General Notification Requirements
We note that subclause 6(10) provides the following:

“(10)  If, in terms of this Act, a notice is required or permitted to be given or published to any person, it is sufficient if the notice is transmitted electronically directly to that person in a manner and form such that the notice can conveniently be printed by the recipient within a reasonable time and at a reasonable cost.”
This provision is a general one that is intended to apply to all stakeholders, including employees and trade unions.  However, no mention is made of specifically who the recipients of such notices will be as this provision will apply generally throughout the Bill wherever a notice is required.
Notification of employees and trade unions has become an increasingly contentious area, considering that (if given early enough) it equips trade unions to take the necessary action in the interests of the workers they represent.  Further it should be noted that, while employers may view this is an inconvenience, many business decisions (such as mergers, liquidations, corporate restructuring, business rescue etc) often have a direct and immediate impact on employment contracts.
Increasingly we have noted a problematic trend where employers in various processes evade compliance with notification requirements or alternatively choose to notify a local branch of the trade union knowing it that does not have the capacity to engage with the complexity of the process.  For this purpose it has become a general approach by trade unions to call for relevant notices to be served on head offices as opposed to local offices.  In fact this proposal has been supported by all NEDLAC constituencies in processes considering the Insolvency Bill and Competition Bill.

Further it should be noted that NEDLAC constituencies in considering this Bill explicitly agreed that the winding up provisions in the Bill  should not reduce existing protections provided by the amendments made in 2002 to the Insolvency Act and the Companies Act on notification of BOTH trade unions and employees of the winding up.

However the Bill tabled in Parliament is not consistent with the explicit agreement on notification of trade unions and employees.  The failure to replicate the details of the existing provisions in the current Companies Act raises fundamental concerns about a particular area where there is already significant abuse.  Whereas the Bill now seeks to water these provisions down despite an explicit NEDLAC agreement retain these provisions.
Sections 346(4A) and 346A (entailing notification requirements respectively for when an application for winding is presented to court and thereafter when the winding up order is granted) of the current Companies Act are replicated below:
“346(4A) (a) When an application is presented to the court in terms of this section, the applicant must furnish a copy of the application-

(i) to every registered trade union that, as far as the applicant can reasonably ascertain, represents any of the employees of the company; and
(ii) to the employees themselves
(aa) by affixing a copy of the application to any notice board to which the applicant and the employees have access inside the premises of the

company; or

(bb) if there is no access to the premises by the applicant and the employees, by affixing a copy of the application to the front gate of the premises, where applicable, failing which to the front door of the premises from which the. company conducted any business at the time of the application.”
“346A. (1) A copy of a winding-up order must be served on 

(a) every trade union referred to in subsection ( 2 ) :

(b) the employees of the company by affixing a copy of the application to any notice board to which the employees have access inside the debtor‘s premises, or if there is no access to the premises by the employees, by affixing a copy to the front gate, where applicable, failing which to the front door of the premises from which the debtor conducted any business at the time of the presentation of the application;

(c) the South African Revenue Service; and

, ,
(d) the company, unless the application was made by the company.

(2) For the purposes of serving the winding-up order in terms of subsection (l), the sheriff must establish whether the employees of the company are represented by a registered trade union and determine whether there is a notice board inside the premises of the company to which the employees have access”
Noting that ALL constituencies at NEDLAC agreed that trade unions and employees should be notified of relevant processes at least once a decision has been made, there is a need for substantial amendments to the various sections of the Bill dealing with business rescue, winding up, mergers and takeovers.
Accordingly we are calling on the Committee to make the following amendments:

a) to insert SEPARATE amendments into the Bill on notification under each of different sections dealing with business rescue (clauses128-155), winding up (clauses79-83), mergers and takeovers (clauses 112-127).

b) Notification provisions should substantially reflect the detailed provisions of the current section 346(4A) and 346A, and should therefore include notification of both employees at the workplace AND trade unions
c) Notification of trade unions to be served on head offices

d) Provision should be made for the explicit recognition of trade unions as representatives of employees and engage in processes on the behalf.

3.6 Reckless Trading Prohibited
Subclause 22(1) of the Bill prohibits a company from operating its “business recklessly, with gross negligence, with the intent to defraud ….or trade under insolvent circumstances”.  Provision is further made for the Companies and Intellectual Property Commission to issue a compliance notice to a company where it is found to be engaging in such prohibited conduct.
Noting our previous concerns around the abuse of corporate legislation to undermine workers’ rights as well as the impact of high profile corporate scandals such as the one relating to Fidentia, there is an urgent need for the detection and imposition of criminal sanctions.  Accordingly in principle we support the objective of this clause as well as that of clause 214, which makes provision for imposition of criminal sanctions.
However, we have a number of concerns about the details of the respective provisions, and the potential for meaningful enforcement.  As we previously indicated there are instances where corporate fraud is facilitated by the complex nature of its structural organisation especially where a group of companies are involved.  Adequate mechanisms are needed in order to detect and investigate problematic behaviour in such cases.  The efficacy of this clause will depend on definitions relevant in other provisions in order to trigger it off.
Of concern is that the compliance order would be directed almost exclusively at the conduct of a company, and not necessarily the individuals who control it and whom may move on to continue perpetrating similar violations in respect of other corporate entities.
Further the compliance notice in subclause 22(2) requires a company to show cause as to why it should be permitted to continue its operations, failing which it can be ordered to cease operations.  While we readily support the imposition of stringent penalties, it would be more logical to also provide for additional alternative and corrective measures, for example requiring the company to take certain steps by a stipulated date or imposing other stringent penalties that do not amount to ceasing operations.  It may not be advisable to compel every company to cease operations especially where it would affect employment and have other social implications.  Further if there is a stronger emphasis on personal criminal liability of the individuals who actually responsible for the company’s decisions, it would have more of a deterrent effect.  (Note there are more detailed comments on offences and penalties contained in later sections of this submission.)
Accordingly we are proposing the following amendments:
a) Provision for additional types of compliance notices that would allow the Commission to compel compliance without necessarily requiring the company to cease operations.

3.7 Registered Office
Clause 23 provides for the mandatory registration of external or foreign companies operating in the country, with the objective bringing them under the scope of this Bill.  This requirement for registration is based on whether it can be considered to be “conducting business” in the country depending on whether it is engaging in “all or more” of the eight activities listed under subclause23(2).  In other words, if it engages in only one or some of the activities, it will not be required to register.  We are of the view that this is too restrictive and would have the effect of excluding external companies from its ambit.

Further the list of activities is insufficient, and does not even mention entering into employment contracts as a trigger for compulsory registration.  Here it should be noted that foreign companies often transfer selected parts of their activities in search of cheap, exploitative labour.  If a foreign company is intending to conduct business in South Africa, it is only reasonable to expect that it should comply with local laws.
Accordingly we are proposing the following amendments:
a) section 23(2) should reflect that only one of the activities listed should be required in order to trigger compulsory registration.
b) Inclusion of entering into employment contracts as an activity that can be construed as “conducting business”.
3.8 Access to Company Records and Financial Statements
Clause 26 provides for the access to company records and under subclause 26(1) specifically sets out the rights of holders of securities to inspect records.  Access to records in respect of others would be determined through section 32 of the Constitution and relevant provisions of the Promotion of Access to Information Act of 2000 (PAIA).  However, in practice this does not translate into meaningful access for trade unions acting on behalf of workers.  It should be taken into consideration that the Bill now introduces business rescue measures, which would involve a technical process of evaluating options to save a business.  It is therefore not logical to deny access to information that would equip trade unions to better engage with the process.
Accordingly we are proposing the introduction of amendments that will provide trade unions with the right to inspect company records, especially when engaging with a business rescue process.

3.9 Annual Financial Statements 
Subclause 30(1) outlines the requirement for companies to prepare annual financial statements within six months after the end of the financial year.  It further exempts private or personal liability companies from having to comply with this provision.  Notwithstanding this under subclause Companies and Intellectual Property Commission has the discretion to issue an administrative notice to such companies requiring them to produce annual financial statements where it would be necessary to protect shareholders’ interests or it would be in the public interest taking into account the company’s annual turnover, size of its workforce or the nature of its operations.
We have already registered our concerns about the problematic differentiation between public and private companies, with the latter being required to comply with fewer restrictions despite its size.  To illustrate using examples already quoted, it is not logical that companies the size of Pepkor and Edcon are automatically exempted from the requirement to produce annual financial statements or from having these audited if they do so.

While the Commission has the power to remove the exemption, we are of the view that the discretion is not appropriate, and creates the potential for inconsistent application of the law.

Accordingly we are calling for an upfront requirement that private companies of a minimum size (as determined by its turnover or size of workforce) be automatically required to prepare annual financial statements that are audited.
3.9.1. Remuneration of Directors and Senior Executive Management
COSATU wishes to register strong support for the subclauses 30(6), (7) and (8), which in combination require that the annual financial statements disclose the remuneration of company directors and certain senior executive.  This would have to be disclosed on an individual basis with remuneration being defined broadly to include all benefits such as directors’ fees, salaries, bonuses, expense allowances, shares  and even loans or financial assistance.  In the last instance category 
The detailed specification in respect of this clause arose out of discussions at NEDLAC, where ALL constituencies (including Business) agreed that there should be full disclosure of the remuneration and benefits received, which should also be disaggregated on an individual basis.  Further the agreement that loans and financial should also be disclosed arose in response to concerns noted in relation to the serious irregularities surrounding the Fidentia scandal and the provision of an interest-free R8 million loan.
The proposal to require disclosure of remuneration of directors and senior executives has been highly contentious with opposition from those wanting to protect their own vested material interests.  Apart from transparency the disclosure provision has the potential to play a valuable role in monitoring corruption.
Further, within a country where increasing poverty and inequality are parallel and mutually reinforcing trends, disclosure would play a valuable public interest function in revealing the role played by corporates in entrenching inequalities.
Despite our general support for the above provisions, we wish to note our concern that the above disclosure will only be required in respect annual statements that must be audited.  Once again this would automatically exclude private companies unless their annual statements fall within a category whose statements must be audited as prescribed by the Minister in terms of subclause 30(10).
3.10 Access to Financial Statements or Related Information

Subclause 31(1) provides for the rights of holders of securities to access copies of the annual financial statement.  Further under subclause 31(2) provision is made for a judgement creditor to demand access to annual financial statements (or an ordinary financial statement if the company is not required to produce an annual one) if it becomes apparent that there would be insufficient disposable property to satisfy the judgment.
It is unclear why this preference is given to a judgment creditor and not to other creditors who may have an interest in saving the business.  Further it needs to be clarified what benefit a judgment creditor would receive from this unless the intention is to put the company into liquidation.  Further no equivalent right is provided to creditors during the business rescue process.

We have already argued for the right of trade unions to access financial information on behalf of workers, and would accordingly call for that to be implemented within this section.  Further we see no reason why a judgment creditor should be afforded greater rights than workers.

Accordingly we call for this clause to be amended to allow trade unions to demand access to annual financial statements or other financial statements when a company fails to comply with employment-related contractual or statutory obligations.
3.11 Use of Company Name and Registration Number
We have already indicated our concerns regarding abuses associated with the structuring of corporate arrangements often working as a network or group of companies with aim to evade legal obligations.  In certain instances workers have been under the impression that they are working for a specific company only to find out later that the entity that they are employed by does not have substantial assets.
In this respect we note that subclause 32(1) states that a company to provide full registered name and number to any person on demand and is prohibited from misstating these.  We support this provision but also believe that further amendments are required as set out below:
a) Where there is contractual obligation the name and registration number should be provided as an upfront obligation and not be limited to the making of a demand.

b) In relation to employment contracts, it should also be disclosed to trade unions and employees whether ownership of the assets on its premises are held by another company in the group.

3.12 Loans or Financial Assistance to Directors

Clause 45 sets out the framework applicable to the granting of loans and financial assistance to directors.  We have already indicated our support for the provisions requiring disclosure of loans and financial assistance in the annual financial report.

However, in addition to this, and in view of the potential for abuse, we are calling for the preclusion of non-executive directors from accessing these loans from companies.

3.13 The Board

We have already made detailed comments on our approach to the board, as well as the need to incorporate co-determination into the corporate governance model, with representation being provided for trade unions acting on behalf of employees.  We specifically called for the introduction of a dual Board, with an alternative proposal that a standing social and ethics committee be provided for as an interim or transitional mechanism towards the long-term objective of co-determination.
We note that clause 66 provides for the composition of the board and would accordingly call for consideration of the above proposals to be effected in this part of the Bill.
3.13.1. Ineligibility and Disqualification to be a Director
Clause 69 outlines the framework applicable to determining whether an individual is ineligible or disqualified from being a director.  These include where the person:

· is an unrehabilitated insolvent,

· has been removed from an office of trust on the grounds of misconduct or dishonesty

· was imprisoned without an option of a fine or was fined more than a prescribed amount for committing an offence relating to such acts as theft, fraud or forgery or offences listed under legislation such as the Close Corporations Act, Financial Intelligence Act, or the Securities Service Act.
In general we support the objectives of the above provision, but have concerns that these may not be stringent enough.  Firstly it has become fairly common practice for directors to be able to allowed serve on a board despite a conviction if a only fine was imposed.  This hardly serves as a disincentive.  In this respect it is clear that the real test would be determined by the amount to be prescribed by which the fine should not exceed.
Accordingly we are proposing the following amendments further linking disqualification of directors:
a) where the intention to defraud is associated with evading compliance with labour and insolvency legislation.
b) Who have been criminally prosecuted in terms of the Competition Act.  (Here we note that the amendments to the Competition Act, currently being considered by Parliament, now make provision for personal liability.)

3.13.2. Indemnification and Directors’ Insurance
In effect subclause 78 provides that a company may not indemnify a director or prescribed officer from fiduciary duties or care or from liability for misconduct, breach of faith or gross negligence.  Any provision of a resolution, memorandum of incorporation or agreement that attempts to do so will consequently be void.
The issue of prohibiting a company from indemnifying a director was discussed at length during the NEDLAC process on the Competition Amendment Bill this year, and it was unanimously agreed in that process that such a prohibition would be desirable.  While this was not explicitly discussed in the NEDLAC process on the Companies Bill, the same principle would be applicable.
Accordingly we support this provision on the basis that the imposition of a liability or duty assumes than an individual has to take responsibility for or her actions or conduct when acting in a position of authority.  To remove this or indemnify an individual would remove the incentive to comply with the fiduciary duty of care.
3.14 Rotation of Auditors
We have consistently raised concerns about the need to ensure that there is effective corporate governance measures that effectively counter acts of fraud.  We had also noted that there is an over reliance on the auditing profession, which enjoys an almost automatic presumption of being independent and unbiased.  However, auditing firms very often do not act without bias and may even assist or collude with corporate clients cover up violations.  The lack of independence is also compounded by the range of non-auditing services offered by auditing companies to corporate clients.
On this basis we note our support in principle for the objectives of clause 92, which provides that the same auditor may not serve for more than five consecutive years.  
Our proposed amendments would entail:

a) further reducing the maximum period of 5 consecutive years for which an auditor may be appointed, as we question whether this is sufficient to act as a counter-measure against potential infringements.
b) Including into the calculation of the maximum period that the auditor has served the company any time spent providing non-auditing consulting services.
3.15 Business Rescue
Chapter 6 provides for the introduction of a new business rescue model, which as we indicated we support in principle in view of the objective of saving jobs.  However, we have already noted concerns with the lack of provision for a more active role for trade unions as well as access to relevant information and early to enable them to play this role.
3.15.1. Company Resolution to Begin Business Rescue Proceedings
Subclause 129(1) of the Bill authorises the Board to adopt a resolution that the company voluntarily begin business rescue proceedings, placing it under supervision if there are reasonable grounds to believe that the company is financially distressed and there is a reasonable prospect of saving it.

Within five days of adopting the resolution the company must appoint a supervisor and “publish” a notice to each affected person (which includes creditors and therefore employees and trade unions acting on their behalf) of the resolution.  A further published notice to affected persons of the supervisor’s appointment is also required after the appointment has been made.  Failure to comply with the notification requirements would result in the resolution lapsing.
We support the consequences of lapsing of the resolution being attached to the failure to comply with notification requirements.  However, as previously indicated we are concerned about the lack of detail, which may undermine the effectiveness of this provision.  Accordingly our earlier detailed proposals on the amendments required (covered under the heading “general notification requirements”) should be incorporated here.

3.15.2. Additional or Joint Supervisor to Represent Workers Interests
Clause 130 sets out the framework applicable to apply to court objecting to a company resolution on the grounds that there is no reasonable basis for believing that company is financially distressed, has reasonable prospect of being saved or that the procedural requirements were not complied with.  We note that subclause 130(1)(b) provides further that an affected person may apply to court for an order to have the appointment of the supervisor set aside on the grounds that s/he is not suitably qualified or independent of the company’s management.
The business rescue process is an alternative mechanism to liquidating a financially distressed business.  However, the experience gained in liquidation processes would be a useful illustration of likely scenarios to be anticipated in when embarking on business rescue.  It is an unfortunate fact that it is possible to generate substantial income from liquidating businesses.  Liquidators have generally not enjoyed a savoury reputation and in the experience of trade unions have always been biased to larger creditors and banks.  Overtime, after realising that workers’ interests were being consistently undermined, it had become necessary for trade unions to make their own nominations of liquidators who then operate alongside those appointed by other creditors.
We would find it difficult to believe that business rescue supervisors, who would be operating in a similar environment, would be similarly be unlikely to be independent especially as they would be appointed by the company.  Further from experience where informal business rescue interventions have been implemented, consultants contracted by the company invariably arrive at the conclusion that the business may only be saved if retrenchments are effected.  This mindset tends to prevail even where the financial problems arise from senior level corruption or mismanagement or where retrenchment employees are replaced by outsourced contracts.
On this basis we do not believe that the framework applicable to the appointment of the supervisor adequately protects workers interests.  Accordingly we are calling for serious consideration of the proposal that trade unions be allowed to either appoint either an additional supervisor to represent work interests or alternatively that a JOINT supervisor be appointed “in consultation with trade unions.
3.15.3. Court Order to Begin Business Rescue Proceedings
Clause 131 provides for the affected persons with the right to apply to a court to have a company placed under supervision and to commence business rescue proceedings.  While “affected persons” would include all classes of creditors, workers and therefore their trade union representatives are amongst the few that would have an interest in the long-term goal of saving the business as opposed to merely settling the current debts owed.  Accordingly in principle we support the provision for this right.

However, in the absence of the provision of meaningful access to information, it is questionable that a court would easily grant such an order.  It may be reasonable to expect trade unions to show that a company is in financial distress (for example, by relying on evidence of the company failing to make payments associated with employment-related obligations).  However, it would be virtually impossible for a trade union for to proceed to fulfilling the next step of the court application process requiring that the court be satisfied there is a reasonable prospect of rescuing the business.  Further in instances where the company has not been previously put under liquidation and other creditors are therefore not aware of the potential insolvency, a failed business rescue application would only serve to alert other creditors who may then apply to have the company liquidated.
3.15.4. Post-commencement Finance

Clause 135 regulates the provision of post-commencement finance, and in terms of subclause 135(1) any amount, due in terms of an employment contract but not paid over, will be regarded as post-commencement finance.  Upon completion/termination of the business rescue proceedings, subclause 135(3) provides that after payment of the supervisor’s remuneration and costs of the business rescue, other claims must be settled with workers’ claims being preferred over others.  The preference of workers claims is a principle that is consistent with international labour conventions, which was a hard fought for gain for workers within the insolvency legislative regime.  Accordingly we support its incorporation into this Bill.
However, we note with concern that the above provision also provides that workers claims will be settled in the order in which they were incurred.  This has the effect of creating competition between workers claims and could also have the effect of wiping or eliminating the claims of more recently employed workers.  This is also inconsistent with the approach in the Insolvency Act.

Accordingly we are calling for the amendment of subclause 135(3)(a) to reflect that all workers claims will be treated equally and NOT paid out in the order that they were incurred.
3.15.5. Effect of Business Rescue on Employees
Subclause 136(1) provides that employees’ contracts will continue on the same terms and conditions applicable before the commencement of the business rescue.  Where there are any changes to employment conditions or retrenchments these would have to be effected in accordance with “applicable labour laws”, namely the LRA.
We support the above provision noting that it arose out of the NEDLAC agreement and in response to Organised Labour’s objections to the original Bill’s provisions, which contemplated altering employment conditions outside of the processes provided under the LRA.
3.15.6. General Powers of the Supervisor and the Development of the Business Plan

Clause 40 outlines the general powers and duties of the supervisor, who holds full management control over the company.  Further in terms of subclause 40(1)(d) the supervisor is responsible for developing the draft business rescue plan and thereafter implementing it once it has been adopted.
In this respect we are calling for an upfront obligation for the business rescue plan to be developed in consultation with trade unions and employees, since almost invariably in employment terms and conditions as well as retrenchments are contemplated.

3.15.7. Investigation of Affairs of Company

Clause 141 requires the supervisor to investigate the company’s affairs, and to consider if there is a reasonable prospect of the company being rescued.  If the supervisor concludes that it cannot be rescued then s/he must then inform the company and affected persons and in addition must apply to the court to have the company placed under liquidation.  Further in terms of subclause 141(2)(c), if the supervisor’s investigations reveals evidence of voidable transactions, or the failure on the part of the company to comply with material obligations, or reckless trading, fraud or similar conduct, then the supervisor must direct management to take corrective steps and forward the evidence to the relevant authority for possible prosecution.
Taking note of the above provisions, we believe that there is an urgent need for the following two amendments in respect of notification of trade unions and employees:
a) Where the business rescue is to be abandoned and the company placed under liquidation, we would call for notification in accordance with our previous proposals set out in this submission, where workers are notified at the workplace and the relevant notice sent to the trade union head office.

b) The reference to evidence of failure to comply with material obligations as well as fraud is likely to entail cases where workers’ rights and interests have been compromised.  These would include instances where en employer deducts employment contributions such as income tax, UIF, and retirement provision and reflects this on the payslips.  Apart from alerting authorities the employees and trade unions should also be notified in accordance with their rights to fair labour practices.
3.15.8. Remuneration of Supervisor
The lucrative nature of the liquidation industry is difficult to accept when weighed against the irony that it operates within an environment of failing and insolvent businesses, and especially when workers struggle often for years to get settlement of their claims.  In practice there have been abuses associated with the remuneration as well as strong calls for certain over restrictions to be placed to on the mechanism of determining remuneration.  It would not be appropriate to replicate the problems associated with liquidator remuneration in the business rescue model and with supervisors.
Clause 143(1) allows supervisors to charge the company remuneration in accordance with tariffs that have been prescribed by the Minister in regulations, which we support as a mechanism to appropriate regulate against potentially excessive remuneration claims by supervisors.  Here it should be noted that NEDLAC had explicitly agreed that guidelines for the remuneration of supervisors should be developed in consultation with stakeholders.  Accordingly we are calling on Government to table draft regulations at NEDLAC for consideration.
3.15.9. Rights of Employees
Clause 144 sets out the overall framework applicable to the rights of employees during the business rescue process.  It should be noted that NEDLAC agreements in this respect, as well as COSATU’s overall approach, is consistent with NOT reducing any existing rights or protections afforded through either labour legislation or the current Insolvency Act of 1936.  Accordingly these inform our comments on this part of the Bill.
Subclause 144(1) provides that employees would exercise their rights collectively through their trade union and in accordance with applicable labour law.  Only where they are not represented by a trade union would they represent themselves.  This is based on the NEDLAC agreement that the status and order of consultations with employees during a business rescue should reflect that of section 189(1) of the LRA.

Further this agreement arose in response to Labour’s objections that the original Bill attempted to subvert the collective nature of labour relations by consulting with workers in the absence of their trade union representatives.  Our concerns here were also based on our experience with liquidations, where immediately after being informed of the impending liquidation workers are approached by employers (or liquidators directly) to formally appoint specific liquidators or approve other changes in contractual terms before trade unions are informed.  In most cases workers are operating in a moment of panic, after being informed that they have no alternative choices but to sign the relevant documentation, which they are later not allowed to withdraw.  Accordingly on this basis we support the overall objectives of subclause 144(1).
Subclause 144(2) provides that for the purposes of employment-related claims, that were due and payable before the commencement of the business rescue process, an employee is a preferred unsecured creditor.  This read together with subclause 135(3)(a) means that workers claims will be ranked first above other preferred unsecured creditors.  We support this clause to the extent that it reflects consistency with section 98A of the Insolvency Act.
In terms of subclause 144(3), the rights that trade unions and employees are entitled to include notices of the various business rescue processes, being allowed to participate in court proceedings, being consulted by the supervisor in the development of the business rescue plan, and vote on the business rescue plan.
In respect of the relevant notices, we have previously made detailed comments and will not repeat these, with the exception of maintaining that existing notification provisions of the Insolvency Act should be incorporated here and that notices to trade unions should be sent to the head offices.  Further, regarding entitlement to be consulted on the business rescue plan we maintain our position that the plan needs to be developed in consultation with trade unions.
Subclause 144(4) provides that where employees claim amounts paid in respect of a medical scheme or pension scheme they would be treated as an unsecured creditor.  We have serious problems with this provision, which is wholly inconsistent with section 98A(1)(b) of the Insolvency Act, which treats these as preferred claims ranking below the employment-related remuneration claims (dealt with under subclause 144(2) of this Bill) but above all other preferred claims.  In other words claims in respect of subclause 144(2) should be treated as the first ranking preferred claim and claims in respect of 144(4) should be treated as the second.  The effect of the current wording of the Bill is to remove the preferred ranking of the latter claims.  This is in direct contradiction of Article 5 of the 1992 ILO Convention on the “Protection of Workers' Claims (Employer's Insolvency)”, which states:

“In the event of an employer's insolvency, workers' claims arising out of their employment shall be protected by a privilege so that they are paid out of the assets of the insolvent employer before non-privileged creditors can be paid their share.”
The effect of altering the ranking of this category of claim would be wholly unacceptable to us, taking into account the impact it would have on workers.  Further it should be borne in mind that employers in financial distress often do not pay over either their or workers contributions (although deducted from their remuneration) in respect of retirement or medical aid schemes.  This practice has been known to continue for years before workers are eventually alerted, which often only occurs once the business enters liquidation.  To remove the preferred ranking would be to further entrench through law this abusive practice, which we believe constitutes fraudulent conduct.

Further we note that subclause 144(4) refers to pension schemes but omits to mention to mention provident schemes, which is the more common type of retirement provision applicable to our membership.
Accordingly noting our concerns above we urgently calling for the following amendments:
a) reinstatement of ranking of claims under subclause 144(4) as the second ranking category of preferred claims, and

b) the EXPLICIT inclusion of pension schemes within this category of claims
3.15.10. Participation by Creditors
Clause 145 entails provision covering the participation of all creditors in general.  We have serious with subclause 145(4)(a), which provides that where any decision requires creditors to vote, voting interests will reflect the following:
“a secured or unsecured creditor has a voting interest equal to the value of the amount owed to that creditor by the company”  (Emphasis added)
Firstly there is no reason to include “secured” creditors in the process of influencing the business rescue.  Irrespective of whether the company is rescued or liquidated, their claims are protected at least up to the value of the security they hold over a relevant asset.  In fact insolvency law, unless the decision specifically affects the asset over which the security is held, only recognises the portion of the value of the claim that exceeds the value of the security.  This would effectively give secured creditors an unfair advantage although they are already in a privileged position. 
Further the emphasis on voting according to value (as opposed to number) inherently favours other creditors over employees, who would normally constitute the majority of creditors.
Accordingly we are calling for the following amendments:
a) Reduction of any creditors voting interests by the amount or value of the security held.
b) Provision for voting interests to also include voting by number.

3.15.11. Proposal and Consideration of Business Rescue Plan

We have consistently maintained support for the introduction of the business rescue model.  However, our support is conditional on this not undermining any existing rights of workers and trade unions as their representatives.  In particular we would resist any attempt to use business rescue as a mechanism to evade obligations set out in sections 189 and 189A of the LRA dealing with retrenchments.
We note that clause 150 sets out the process applicable to the supervisor’s function of preparing the draft business rescue plan, which is required to be considered in terms of clause 152.  Again we maintain our position that the plan should be developed in consultation with trade unions, especially where it affects workers.
Subclause 150(2) outlines the structure and format that the business rescue plan should follow, and requires that it be divided into parts A. B and C respectively entailing the “background”, “proposals” and “assumptions and conditions”.  Part C includes proposals on the effect that the business rescue plan will have on the number of employees and on employment terms and conditions.  Further we note that in terms of subclauses 152(1) and 152(4) the plan will be subjected to a vote and if approved will be binding on ALL creditors.
We have serious problems with the wording of these provisions, which suggest that retrenchments or changes to employment conditions may first be subject to a vote by creditors (most of whom are not even part of the employment relationship between workers and employers) before being subject to negotiations in terms of the LRA.  If this interpretation is the correct sequence of events it would make any consultation through sections 189 and 189A of the LRA superfluous.  It should be noted that these sections are premised on the explicit Constitutional protection of collective bargaining.  Should these provisions be enacted in their current form without reinstating the priority of the relevant processes of the LRA, we will be compelled to legally challenge their validity in court and through other processes.
Accordingly we are calling for the amendment of these provisions explicitly recognising that any consultation or negotiation around retrenchments or changes to employment conditions through relevant LRA processes should PRECEDE the development and consideration of the business rescue plan.
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