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Public Hearings on the Revenue Laws Amendment Bill 2008
Submission by Business Unity South Africa (BUSA) and the South African Chamber of Commerce and Industry (SACCI)

1. INTRODUCTION
This submission on the Revenue Laws Amendment Bill 2008 to the National Assembly Portfolio Committee on Finance has been facilitated by the Business Parliamentary Office (BPO), on behalf of Business Unity South Africa (BUSA) and the South African Chamber of Commerce and Industry (SACCI).

BUSA is a unified Business organization that represents the widest body of business interests in South Africa. The South African Chamber of Commerce and Industry (SACCI), formerly SACOB is a member of BUSA. 

The BPO is a facility servicing the parliamentary and legislative advocacy and information needs of the broader organised business sector in South Africa, comprising BUSA and SACCI, as well as:

· National African Federated Chamber of Commerce (NAFCOC)

· The Afrikaanse Handels Instituut (AHI)

· Foundation for African Business and Consumer Services (FABCOS)

BUSA and SACCI welcome the opportunity to make written and oral submission on the Revenue Laws Amendments 2008, to give effect to the tax proposals presented by the Honourable Minister of Finance in the 2008 National Budget tabled in Parliament on 20 February 2008.

BUSA and SACCI have considered the proposed revenue law amendments and have consolidated its responses as a joint effort to engage Parliament through the Portfolio Committee on Finance, as has been the practice in previous years.

As a general observation the amendments proposed in the Bill are welcomed in so far as many of these amendments have been designed to bring about changes that have been previously proposed by business. 
This submission contains commentary on a select number of the issues covered in the Bill. This includes:

· Retirement issues

· Repayable employee benefits

· Personal use of cell-phones and computers

· Broad base employee share schemes

· STC reforms

· Passive Holding Companies

· Venture Capital

· Depreciation allowances for residential units

· Allowances in respect of expenditure on government business licences

· Allowances in respect of industrial policy projects

The choice to bring into focus attention on these select areas, is as a result of attempting to prioritise the most pertinent issues contained in the 2008 revenue law amendment proposals as they affect business on-the-ground and at the macro-economic level. This has been necessary against a backdrop of the magnitude of the proposals contained in the revenue law amendments – both in its volume and its technical nature. As a result, we have as in previous years been presented with the challenge of facilitating robust engagement with the Portfolio Committee to achieve a common depth of understanding of the views of business in relation to the proposed amendments.
The magnitude of revenue law amendment proposals, both in their volume and their technicalities brings into sharp focus the need to examine ways in which parliament can continuously enhance public participation in the parliamentary processes concerning money bills more broadly, in order to bring about the depth of understanding we have referred to and the positive impact that this may have on the posture of legislative outcomes.

We believe that this is important from the perspective of the Committee satisfying itself that sufficient consideration has been given to comments from interested and affected parties around the technical nature of the revenue law amendment proposals. Of particular importance in this regard is how comments received from such consultations can be incorporated into proposals affecting the current year’s proposals, as well as consideration for amendments to be considered in future or outer years as may arise from public input, the feasibility and implementation of which may require further work to be undertaken. The latter is especially relevant where systems need to be adjusted to accommodate newly proposed amendments.
Within this context and in view of the limited time allotted to make input to the Portfolio Committee, we would like to take advantage of the opportunity provided by Parliament to make further commentary on the 2008 revenue law amendment proposals by the extended deadlines of 29 August and 5 September respectively.
Through the facilitation of the Business Parliamentary Office (BPO), BUSA and SACCI remains accessible and willing to engage the Committee with respect to any specific enquiries or requests for further information which the Committee may have, arising from this submission.
2. COMMENTARY
2.1 Retirement Issue

It is understood that authorities are engaged in consultations which will enable expert industry input on the retirement issues covered in the Bill, as part of broader discussions on retirement fund reform. Business would like to remain close to these consultations. Accordingly no detailed comment on the issue is provided in this submission, other than a request for certainty and clarity in the legislation and consultation with interested and affected parties.
2.2 Employers and Employees

Repayable Employee Benefits

Clauses 16 (f) and 31 (c)

It is submitted that clause 16(f) and clause 31(c) should be implemented retrospectively from the years of assessment commencing on or after 1 January 2008 – the rational for this is that there are many employees who have been negatively influenced as a result of not allowing employees a deduction in respect of refunds of remuneration. 

Personal use of cell-phones and computers

Business welcomes this amendment. However, consideration should be given to introducing the amendment retrospectively so as to provide clarity and certainty to taxpayers. The amendment should merely retain the status quo of company treatment. In other words, if a company taxed individuals it remains as such. Where a company provided the instrument based on company requirements and did not tax the individual on incidental use, it should be retained.
In order to avoid potential disputes, it is proposed that the word ‘mainly’ be removed from the text.
2.3 Individuals

Broad based employee share schemes

It is submitted that within the context of broad based share schemes, recognition should be given to the funding mechanisms adopted to assist broad based empowerment. To that end a proviso should be introduced to relax the dividend and the voting rights during the ‘lock in’ period. 

The changes to section 8B could result in a number of ESOP schemes falling within its provisions. According to the nature of these ESOP schemes, it is necessary to change the definition of qualifying equity share to qualifying equity instrument. Such a change would align the concept to the definition of section 8C. 

2.4 Corporate and Commercial Issues
STC Reforms - New Definition of 'Contributed Tax Capital'
The proposed introduction of the new term 'Contributed Tax Capital' ('CTC') will result in a greater divergence of tax and accounting concepts. It is unclear how companies are required to deal with shares issued and allotted many years ago. The question posed is whether the new rules are only applicable to new issues of shares or are companies required to review their history to establish CTC forthwith.
It is unclear how payments made by a company to its shareholders will be ranked. For example, will a company have the choice to distribute a dividend to its shareholders or if the amount constitutes a return of CTC?
The proviso at paragraph (a) refers to ' 20 per cent of the shares'. How is this to be determined if the company has different classes of shares in issue?

Passive Holding Companies
The Explanatory memorandum refers to the concept of 'passive holding companies' but the draft Bill makes no reference to this term. Currently non-resident individuals are exempt from tax on interest if the requirements contained in section 10(1) (h) of the Income Tax Act, Act 58 of 1962 are complied with. The proposal to introduce section 9E will unfairly penalize non-residents and where investments are held by such taxpayers via a so-called passive holding company, they and other shareholders should be entitled to take ownership of affected assets personally without incurring any adverse tax consequences.
The Bill proposes that affected companies will pay tax at 40% on passive income. The rate is not contained in section 9E nor does the Bill contain a Schedule stating what the rate of tax will be.
 


Technical issue (Foreign Dividend Definition)
The Bill proposes referring to a definition that is not contained in the Act itself. The Bill should rather define expressly what is meant by the term ' foreign dividend'.
 
2.5 Small Business
Venture Capital

The provisions are welcomed by Business though the ‘Gross income regime’ appears restrictive. Accordingly it is proposed that consideration be given to provide for management fees.
In the context of private equity, the limitation on earning of gross income poses problems and consideration should be given to the introduction of a de minimus provision. The legislation must surely give recognition to some form of fee income on which many venture capital projects rely.

Within the context of certain industries, the proposed monetary limits could appear restrictive. 

Technical issue (Venture Capital Company)

Clause 21 refers to a 'venture capital company as defined in section 1 of the Act. However, section 1 does not contain such a definition.
2.6 Miscellaneous Issues
Depreciation allowances for residential units

The housing initiatives are welcomed by Business and the comments set out below are intended to ensure clarity and predictability.

For purposes of section 13 quat it is proposed that a definition of residential unit be provided.
The additional allowance associated with urban development zones (UDZ) must be accompanied by appropriate pressure being imposed on local authorities to demarcate areas.
As a general observation and given the magnitude of the housing problem, the allowances to encourage ‘employer assisted housing’ should not be limited to those that fall within UDZs.
In follow up to the above observation it is similarly argued that the provisions of section 13sex should not be confined to low cost housing development within a demarcated UDZ. There is a lack of clarity as to the deductions covering bulk infrastructure. Within the context of the housing dispensation, clarification on the deduction provision is required.

Based on the commercial reality of certain employer assisted housing models, Business would argue that the provision of section 13sep (40) (e) should be relaxed to accommodate interest. The dispensation should be available irrespective of the interest rate. Furthermore the limitation should be confined to direct funding by the employer. Within the context of housing, the neutrality sought from the Seventh Schedule is surely justified. The amendments must permit the individual to avoid tax upon acquisition of the housing at cost. It can also be argued that the Seventh Schedule should alleviate tax in instances of zero or low interest rate loans.

Allowances in respect of Expenditure on Government Business Licences

Business welcomes the deductions associated with business licences. For purposes of clarity, it is submitted that the term Business Licence should be defined. Thus it would include licences such as those provided to the telecommunications industry as well as those associated with the development of the ‘Charters’ common to the promotion of the BBBEE policy (Mining, Financial, etc) where considerable expenditure has been entailed in their creation and to the bodies that oversee their implementation. This argument is also advanced in the explanatory memorandum itself.

Licence Fee specifics
Clause 26 Deductions in respect of license fees 

The following insertions proposed in Subsection (1)

· Third sentence after “license fee payable to”: “or incurred for a purpose approved by”. This is to ensure there is a deduction available to companies that are required to incur social expenditure on behalf of Government, to obtain a license instead of paying cash for such license;
· Third sentence after “any sphere of Government”: “or a statutory body that normally receive such license fees or approve the purpose for which such expenditure must be incurred on behalf of Government”. This is to ensure that telecommunication companies obtain a deduction even though it pays the license fees normally to a statutory body created by Government, i.e. the statutory body (ICASA) receives the license fees on behalf of Government and is independent from Government;
The following insertions proposed in Subsection (2)

· To include “or over the remainder duration of the license”. The reason for the propose change is to ensure where social expenditure is incurred after the license has been approved, that it is deducted over the remaining life of the license;
· It is submitted that the provisions applicable to this section should be effective with respect to expenditure incurred in years commencing on or after 1 January 2008 to ensure that telecommunication companies obtain a deduction in respect of social expenditure that it is required to incur to obtain telecommunication licenses.

Allowances in respect of industrial policy projects

In the 2008 Budget Speech support programmes were announced ‘aimed at encouraging more efficient use of electricity, etc’. The need for improving energy efficiency is a concept, that is understood by and, to which Business is fully committed and on which ‘Accords’ have been signed with Government. Recently, three sectors namely agro-processing, textiles and chemicals have been undertaking cleaner production audits through the support offered by the National Cleaner Production Centre (an agency in turn supported by the DTI). Financial support for the investment required to implement energy efficiency interventions have been highlighted. However, the provisions of the Bill are disappointing in so far as except for the manufacturing sector {the provisions of which are covered in section 12l (1)}, the promotion of Demand Side Management (DSM) appears to have been excluded from the proposed allowance measures. 
In terms of the allowances proposed, two issues require clarification, namely, allowances designed to ‘promote investment in industrial projects, and allowances designed to support energy efficiency. 

The definition ‘industrial policy project’ confines the application of the incentive to the manufacturing sector which means that no support will be provided to other sectors.

It is unclear as to whether the term substantial upgrade forms part of the Industrial Upgrading Programme which in turn forms part of the Industrial Policy Action Plan.

It is to be assumed that the details of the application and approval requirements for the incentives contemplated will be set out in a regulation. BUSA would request that such regulations be submitted in draft form for comment prior to their implementation.

Section 12(I) (8) specifics

· Line 2:  The word “project” to be inserted after “policy”.  
· How is “preferred status” to be determined?

· Reference is made to the “Industrial Policy Programme” which needs to be defined as the reference appears to be to a specific government programme with which BUSA is not familiar.

· (a): The term ‘upgrade’ is used in comparison to the term ‘substantially upgrade’ which is defined in subsection (1).  The intention should be clarified.

· Although the details of the approval process are still to be developed in a regulation, it is important that the enabling provision makes clear what the elements of the approval system will be. Therefore it must at least be made clear what is meant by the terms “innovative processes” and “new technology” (a) (i) and (ii). While it is difficult to comment without knowing what is intended the plain English interpretation of these terms present a problem in respect of leading to environmental improvement through energy efficiency or cleaner production technology. Most investments in respect of energy efficiency or cleaner production technology are not what BUSA understands as “new technology”.  They may be new to the specific firm but they are not “new” in a general sense. It appears from the text of this Bill that the intention is only to include energy efficiency as one of the elements of the adjudication of applications in respect of industrial projects. While the inclusion of this element in terms of such projects is not opposed, this does not address the challenge of supporting energy efficiency projects that are initiated in isolation of any other upgrading of manufacturing assets.

· The support is limited to the manufacturing sector, while energy efficiency needs to be implemented in all sectors of the economy.  The approach taken in the Bill is not suitable to support energy efficiency projects in a range of sectors for the reasons stated above. It implies that the provisions in this Bill are not intended to give effect to the tax incentives for cleaner production technologies as contemplated in the 2008 Budget speech.
· BUSA would argue that an additional accelerated capital depreciation allowance should be allowed for investment in energy efficiency equipment for which investors will be paying a premium above non energy efficient equipment.

2. 7
Other Technical (Clause 120 of the Bill)
The above clause refers to ' The Taxation Laws Amendment Bill, 2008'. The reference should be to the Taxation Laws Amendment Act, 3 of 2008.
2.8
2008 Draft Revenue Laws Second Amendment Bill

Clause 13

This clause proposes removing the current choice that provisional taxpayers have when they make their second provisional tax payment. At present taxpayers may for purposes of the second payment rely on either the taxable income per the last assessment or 90% of taxable income for the current year. Where the taxpayer fails to comply a penalty of 20% of the shortfall in tax is payable. The Bill proposes requiring taxpayers to use 90% of the current year’s taxable income. Failure to comply will in future attract the 20% penalty referred to.
Business believes that the amendment is unreasonable as most auditors will only complete the audit for February year-end companies and professional practices during June or July after the close of the tax year-end in question. The same comment applies to companies with a year-end other than February of each year. To require a provisional tax payment based on 90% of income does not take account of commercial reality as the audit process does result in changes to income reflected by taxpayers and the adjustments so made often exceed 10 %.
Should the amendment be adopted, the 90% should be reduced to 75%. This would recognized the commercial reality that accurate income figures are only known many months after the end of the tax year and that there is little prospect of taxpayers meeting the 10% margin of error that the proposed amendment requires as it stands.
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