NATIONAL ENVIRONMENT LAWS AMENDMENT BILL, B66 OF 2008

GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from

existing enactments.
Words underlined with a solid line indicate insertions in

existing enactments.
Recommended deletions
Recommended insertions

The Amendments in the National Environment Laws Amendment Bill, B66 of 2008 are as follows:

Amendment of the Long title of the Bill

The long title of the Bill is hereby amended by the substitution of the phrase ‘National Environment Management’ with the phrase ‘National Environmental Management’.

Reason:
Editorial amendment to correct name of the Act.


Amendment of section 46 of the Atmospheric Pollution Prevention Act, 1965

1. 
The following section is hereby substituted for section 46 of the Atmospheric Pollution Prevention Act, 1965:

‘‘Penalties

46. Any person convicted of an offence under this Act shall be liable, in

the case of a first conviction, to a fine not exceeding [five hundred] [two] five
million rand or imprisonment for a period not exceeding [six months] five

years, and in the case of a second or subsequent conviction to a fine not

exceeding [two thousand] five million rand or imprisonment for a period

not exceeding [one year] [10] 5 years.’’.


Reason:

To be consistent with all the other Acts forming part of the amendment, the

amount of a fine or imprisonment has been increased.

Public comment:
Comment was received that penalties and number of years of imprisonment should be consistent in all environmental legislation.  This been applied at a ratio of R1 000 000 for 1 year.

Amendment of section 29 of the Environment Conservation Act, 1989
2. 
Section 29 of the Environment Conservation Act, 1989, is hereby amended by the substitution for subsections (4), (5) and (6) of the following subsections, respectively:

‘‘(4) Any person who contravenes a provision of section 20(1), 20[(6)](9), 22(1)

or 23(2) or a direction issued under section 20(5) or fails to comply with a condition of a permit, permission, authorisation or direction issued or granted under the said provisions shall be guilty of an offence and liable on conviction to a fine not exceeding [R100 000] R5 million or to imprisonment for a period not exceeding [10] 5 years or to both such fine and such imprisonment, and to a fine not exceeding three times the commercial value of any thing in respect of which the offence was committed.

(5) Any person convicted of an offence in terms of this Act for which no penalty

is expressly provided, shall be liable to a fine not exceeding [R2 000] R100 000 or to imprisonment for a period not exceeding [six] 12 months or to both such fine and such imprisonment.

(6) Any person convicted of an offence in terms of this Act, and who after such

conviction persists in the act or omission which constituted such offence, shall be

guilty of a continuing offence and liable on conviction to a fine not exceeding

[R250] R10 000 or to imprisonment for a period not exceeding [20 days] six

months or to both such fine and such imprisonment in respect of every day on

which he or she so persists with such act or omission.’’.

Reason:

The amount of fines or imprisonment has been increased so as not to limit it to the Adjustment of Fines Act, 1991 (Act No. 101 of 1991), which has not caught up with inflation, the seriousness of the offence or gains obtained from environmental crimes.

Public comment:

Comment was received that penalties and number of years of imprisonment should be consistent in all environmental legislation.  This been applied at a ratio of R1 000 000 for 1 year.

Amendment of section 32 of the Environment Conservation Act, 1989

3. 
Section 32 of the Environment Conservation Act, 1989, is hereby amended by—

(a) the substitution in subsection (1) for the words preceding paragraph (a) of the

following words:

‘‘If the Minister, the Minister of Water Affairs and Forestry, a

competent authority or any local authority, as the case may be, intends

to—’’; and

(b) the substitution in subsection (1) for paragraph (a) of the following paragraph:

‘‘(a) issue a regulation [or a direction] in terms of the provisions of this

Act;’’.


Reason:

At present all directions and directives issued by the applicable Ministers must be published in the Gazette. This places an onerous burden on the State and if not carried out will result in the directive being invalid and as such could affect current directives. The amendment seeks to do away with this requirement.

Amendment of section 1 of the National Environmental Management Act, 1998
4. 
Section 1 of the National Environmental Management Act, 1998, is hereby

amended by—

(a) the deletion of the definition of ‘‘Committee’’; and

(b) the deletion of the definition of ‘‘Forum’’.


Reason:

This amendment is consequential to the amendments proposed in clauses 5

and 6.

Repeal of Parts 1 and 2 of Chapter 2 of the National Environmental Management Act, 1998
5. 
Parts 1 and 2 of Chapter 2 of the National Environmental Management Act, 1998, are hereby repealed.

Reason:

These sections, dealing with the National Environmental Advisory Forum and Committee for Environmental Co-ordination (CEC), have been deleted to be in alignment with the new section 3A.  The current provisions contain very prescriptive conditions for the operation, level of representation, reporting, number of meetings, etc. for the Committee for Environmental Coordination and the National Environmental Advisory Forum.  If not complied with, the Department is in non-compliance with the Act.  For the past few years the Department could not comply with the provisions of the Act as this CEC became redundant due to other available structures such as the Cluster structures, Minmec and Minthec.  

The National Environmental Advisory Forum is a very expensive forum.  There is a greater need for less prescriptive ad hoc advisory committees, which would be better value for money.  The National Environmental Advisory Forum was also established at a time when the environmental sector and Department were not reformed.  The situation is now very different and most of the work done by the Forum is duplicated within the Department.

Amendment of section 3 of the National Environmental Management Act, 1998
Insertion of section 3A in Act 107 of 1998

6. 
The following section is hereby inserted in Chapter 2 of the National

Environmental Management Act, 1998, after section 3:

‘‘Establishment of fora or advisory committees

3A. The Minister may by notice in the Gazette—

(a) establish any forum or advisory committee;

(b) determine its composition and functions; and

(c) determine, in consultation with the Minister of Finance, the basis and

extent of the remuneration and payment of expenses of any member of

such forum or committee.’’.

Reason:

The Bill now provides for an easier method for the Minister to establish for a and committees as the present set up is cumbersome.

Public comment:

Comment was received that the purpose of the committees should be stated in the Act.  The Department is of the opinion that this is covered under clause 3A(b) providing that the Minister has to determine the functions of the committee in the notice.
Amendment of section 11 of the National Environmental Management Act, 1998
7. 
Section 11 of the National Environmental Management Act, 1998, is hereby amended by the substitution in subsection (5) for paragraph (b) of the following paragraph:

‘‘(b) on application by any organ of state, or on his or her own initiative with the

agreement of the relevant Minister where it concerns a national department,

[and after consultation with the Committee,] amend Schedules 1 and 2.’’.

Reason:

This section of the National Environment Management Act, 1998 (the Act), has been amended to delete all references to the Committee for Environmental Co-ordination as a result of the proposed amendments in clauses 4 and 5.

Amendment of section 13 of the National Environmental Management Act, 1998
8. 
Section 13 of the National Environmental Management Act, 1998, is hereby amended by the substitution for subsection (2) of the following subsection:

‘‘(2) The Minister may[, after consultation with the Committee,] make

regulations for the purpose of giving effect to [subsections] subsection (1)(b) and (c).’’.

Reason:

This section of the National Environment Management Act, 1998 (the Act), has been amended to delete all references to the Committee for Environmental Co-ordination as a result of the proposed amendments in clauses 4 and 5.

Amendment of section 15 of the National Environmental Management Act, 1998
9. Section 15 of the National Environmental Management Act, 1998, is hereby

amended by—

(a) the substitution for subsection (1) of the following subsection:

‘‘(1) Every environmental implementation plan and every environmental management plan must be submitted [to the Committee by a date to be set by the Minister] for approval to the Minister or MEC, as the case may be.’’;

(b) the deletion of subsections (2), (3) and (4); and

(c) the deletion in subsection (6) of paragraphs (b) and (c).

Reason:

This section of the National Environment Management Act, 1998 (the Act), have been amended to delete all references to the Committee for Environmental Co-ordination as a result of the proposed amendments in clauses 4 and 5.

Amendment of section 16 of the National Environmental Management Act, 1998
10. 
Section 16 of the National Environmental Management Act, 1998, is hereby amended by the substitution for subsection (1) of the following subsection:

‘‘(1) (a) Every organ of state must exercise every function it may have, or that

has been assigned or delegated to it, by or under any law, and that may significantly affect the protection of the environment, substantially in accordance with the environmental implementation plan or the environmental management plan prepared, submitted and adopted by that organ of state in accordance with this Chapter: Provided that any substantial deviation from an environmental management plan or environmental implementation plan must be reported forthwith to the Director-General [and the Committee].
(b) Every organ of state must report annually within four months of the end of its

financial year on the implementation of its adopted environmental management

plan or environmental implementation plan to the Director-General [and the

Committee].
(c) The Minister may[, after consultation with the Committee,] recommend to

any organ of state which has not submitted and adopted an environmental

implementation plan or environmental management plan, that it comply with a

specified provision of an adopted environmental implementation plan or submitted environmental management plan.’’.

Reason:

This section of the National Environment Management Act, 1998 (the Act), has been amended to delete all references to the Committee for Environmental Co-ordination as a result of the proposed amendments in clauses 4 and 5.

Amendment of section 22 of the National Environmental Management Act, 1998

11. 
Section 22 of the National Environmental Management Act, 1998, is hereby amended by the deletion in subsection (2) of paragraph (a) and (b) .
Reason:

This section of the National Environment Management Act, 1998 (the Act), has been amended to delete all references to the Committee for Environmental Co-ordination as a result of the proposed amendments in clauses 4 and 5.  the removal of “and (b)” is just a further consequential amendment required.
Amendment of section 28 of the National Environmental Management Act, 1998
12. Section 28 of the National Environmental Management Act, 1998, is hereby

amended by—

(a) the substitution for subsection (7) of the following subsection:

‘‘(7) Should a person fail to comply, or inadequately comply, with a directive under subsection (4), the Director-General or provincial head of department may take reasonable measures to remedy the situation or apply to a competent court for appropriate relief.’’;

(b) the substitution in subsection (8) for the words preceding paragraph (a) of the

following words:

‘‘Subject to subsection (9), the Director-General or provincial head of department may—

(a) recover [all] costs for reasonable remedial measures to be undertaken [incurred, including anticipatory costs, as a result of it acting] under subsection (7), before such measures are taken; and

(b) all costs incurred as a result of acting under subsection (7), [ which costs may be claimed and recovered before acting under subsection (7),] 

from any or all of the following persons—’’; and

(c) the addition of the following subsections:

‘‘(14) No person may—

(a) unlawfully and intentionally or negligently commit any act or omission which causes or is likely to cause pollution or degradation of the environment;

(b) unlawfully and intentionally or negligently commit any act or omission which detrimentally affects or is likely to affect the environment; or

(c) refuse to comply with a directive issued under this section.

(15) Any person who contravenes or fails to comply with subsection (14) is guilty of an offence and liable on conviction to a fine not exceeding R10 million or to  imprisonment for a period not exceeding 10 years or to both such a fine and such imprisonment.’’.
“(14) No person may—

(a) unlawfully and intentionally or negligently commit any act or omission which causes or is likely to cause significant pollution or degradation of the environment;

(b) unlawfully and intentionally or negligently commit any act or omission which may detrimentally affects or is likely to affect the environment in a significant manner; or 
(c) refuse to comply with a directive issued under this section.”

Reason:
This section requires the Director-General or the provincial head of a department to take remedial measures itself to remedy a situation where damage was caused to the environment by pollution or degradation and where the person failed to do so. This put a heavy financial burden on the State or province to carry out the necessary remedial works. This has now been rectified by providing that the Director-General or province can apply to the court for appropriate relief or anticipatory costs. However, the costs must be claimed and recovered before being recovered as contemplated herein. There was also no provision making the unlawful or intentional act or omission which caused, causes or likely to cause pollution or degradation of the environment an offence.  The proposed amendments seek to remedy the above.

Public comment:

Anticipatory costs needed to be clarified.  Furthermore criminalising negligent actions or omissions had to be reformulated only to cover significant pollution.  
Response:

The comment on the threshold is valid.  However, the Department is more comfortable with the wording as is.  Firstly the threshold of significant makes the burden of proof in criminal cases higher than it already is.  Secondly it is unlikely that the State will prosecute cases of insignificant pollution.  One should rather consider removing the threshold of “significant” from section 28, because it sends out the message that insignificant pollution is tolerated, but the cumulative effect of a number of insignificant pollution incidents could have a significant impact on the environment.  The National Water Act, 1998 contains similar provisions without the threshold of “significant”.

If the above argument is not accepted by the Portfolio Committee, we suggest the following wording:

“(14) No person may—

(d) unlawfully and intentionally or negligently commit any act or omission which causes or is likely to cause significant pollution or degradation of the environment;

(e) unlawfully and intentionally or negligently commit any act or omission which may detrimentally affects or is likely to affect the environment in a significant manner; or 
(f) refuse to comply with a directive issued under this section.”

Amendment of section 30 of the National Environmental Management Act, 1998

13.
Section 30 of the National Environmental Management Act, 1998, is hereby amended by the addition of the following subsection:

‘‘(11) A person who contravenes or fails to comply with subsection (3), (4), (5)

or (6) is guilty of an offence and liable on conviction to a fine not exceeding R100 000
R1 000 000 or to imprisonment for a period not exceeding 10 1 years, or to both such a fine and such imprisonment.’’.
Reason:

As the Act reads at present, there was only a moral duty to report emergency incidents. This has now been rectified by making it a criminal offence,carrying a fine of one hundred thousand rand or imprisonment of up to 10 years upon conviction.

Public comment:

Comment was received that penalties and periods of imprisonment should be consistent in all environmental legislation.  This been applied at a ratio of R1 000 000 for 1 year.

Amendment of section 31 of the National Environmental Management Act, 1998
14. Section 31 of the National Environmental Management Act, 1998, is hereby

amended by the deletion of subsections (1), (2) and (3).
Reason:

The Bill seeks to delete certain provisions that are now covered by the Promotion of Access to Information Act, 2000.

NEW CLAUSE: AMENDMENT OF SECTION 31A OF ACT 107 OF 1998

The heading appearing below Part 2 and immediately above section 31A should be amended to read “Application and enforcement of Act and any specific environmental management Act.
Section 31A needs to be amended by the deleting of the words “the specific environmental management Acts” and the replacement thereof of the words “any specific environmental management Act”.

Reason:
Editorial correction.

Amendment of section 31F of the National Environmental Management Act, 1998
15. 
Section 31F of the National Environmental Management Act, 1998, is hereby amended by the substitution for subsection (2) of the following subsection:

‘‘(2) When exercising any powers or performing any duties in terms of this Act

or a specific environmental management Act, an environmental management

inspector must, on demand by a member of the public, produce the identity card

[and the notice issued to the inspector in terms of section 31D(3)] referred to in subsection (1).’’.

Reason:
An environment management inspector is forced to carry with him at all times both his or her identity card, as well as the letter of designation. This has practical implications if inspectors do not have their letter of designation with them. It is the opinion that an identity card was sufficient.

Public Comment:

The proposed deletion of the requirement to produce a notice issued in terms of section 31D(3) of the National Environmental Management Act, 1998, would undermine transparency and proper legal process, and cannot be supported.  The purpose of the said notice is to indicate the mandate of the inspector concerned, and fulfil an important jurisdictional verification role when an inspector is requested to produce that notice on demand becomes apparent if regard is had to the provisions of section 31K(1), (2) and (3) of the National Environmental Management Act, 1989, that deals with routine inspections.

Response:

The notice identifies the mandate of the Environmental Management Inspector (EMI).  The identity card contains the legislation in terms of which the EMI may act.  However, it does not contain the grade of the EMI, which determines the powers of the EMI.  The latter is contained in the letter of designation.  After due consideration, the Department is of the view that the EMI should carry only the ID Card.  The Department undertakes to issue all new ID Cards with both mandate and powers.  Existing ID cards would be replaced in a phased manner.  

Amendment of section 31H of the National Environmental Management Act, 1998
16. 
Section 31H of the National Environmental Management Act, 1998, is hereby

amended by the substitution in subsection (2) for paragraph (g) for the following

paragraph:

‘‘(g) take photographs or make audio-visual recordings of anything or any person

that is relevant for the purposes of an investigation or for a routine inspection.’’.

Reason:

Environment management inspectors do not have the right to take photographs or audio-visual recordings during routine investigations. This causes practical problems which the amendment seeks to remedy.

Amendment of section 31K of the National Environmental Management Act, 1998
17. 
Section 31K of the National Environmental Management Act, 1998, is hereby amended by—

(a) the substitution in subsection (1) for the words preceding paragraph (a) of the

following words:

‘‘An environmental management inspector, within his or her mandate in terms of section 31D, and subject to subsection (2), may[,] at any reasonable time[,] conduct routine inspections and, without a warrant, enter and inspect any building, land or premises or search any vehicle, vessel, aircraft, pack – animals, container, bag, box, item and the like for the purposes of ascertaining compliance with—’’;

(b) the substitution for subsection (5) of the following subsection:

‘‘(5) While carrying out a routine inspection, an environmental management inspector may seize anything in or on any business or residential premises, [or] land or vehicle, vessel, aircraft, pack – animals, container, bag, box or the like that may be used as evidence in the prosecution of any person for an offence in terms of this Act or a specific environmental management Act.’’; and 

(c) the substitution for subsection (7) of the following subsection:

‘‘(7) An environmental management inspector may exercise on such building, land, premises, vehicle, vessel, aircraft, pack – animals, container, bag, box, item or the like [business or residential premises], [or] [land or vehicle] any of the powers mentioned in section 31H.’’.

Reason:

At present environmental management inspectors cannot conduct routine inspections or search building, land, premises, vehicle, vessel, aircraft, pack – animals, container, bag, box, item or the like during such an inspection. The amendment now gives them these powers.  The amendment is as a result of comments received from both GDACE and SANParks.
Amendment of section 31N of the National Environmental Management Act, 1998

18. 
Section 31N of the National Environmental Management Act, 1998, is hereby amended by the substitution for subsection (2) of the following subsection:

‘‘(2) If a person fails to comply with a compliance notice, the environmental management inspector must report the non-compliance to the [Minister or MEC]
Director-General or Head of Department responsible for environmental affairs in

the province, as the case may be, [and the Minister or MEC] who may—

(a) revoke or vary the relevant permit, authorisation or other instrument which is

the subject of the compliance notice; and
(b) take any necessary steps and recover the costs of doing so from the person

who failed to comply[; and

(c) report the matter to a Director of Public Prosecutions].’’.

Reason:

At present non-compliance reports are reported to the Minister or the MEC. As this is a purely administrative rather than an executive function, this can be carried out by the Director-General or Head of Department concerned. It is our view that environmental crimes must be reported to the South African Police Services and Director of Public Prosecutions, but it is not necessary to have it as a (currently a discretionary) provision in the Act.

Amendment of section 31Q of the National Environmental Management Act, 1998

19. Section 31Q of the National Environmental Management Act, 1998, is hereby

amended by the insertion after subsection (1) of the following subsection:

‘‘(1A) Subsection (1) does not apply to information that pertains to—

(a) environmental quality or the state of the environment;

(b) any risks posed to the environment, public safety and the health and well-being of people; or

(c) compliance with or contraventions of any environmental legislation by any

person.’’.
Reason:

In terms of section 31Q it is an offence for any person to disclose information about any other person if that information was acquired while exercising or performing any power or duty in terms of the Act.  In order to provide some form of protection to persons who must disclose information on the environment, a new provisions has been included to indicate the type of information that may be disclosed. 

Amendment of section 34 of the National Environmental Management Act, 1998

20. 
Section 34 of the National Environmental Management Act, 1998, is hereby amended by the substitution for subsection (3) of the following subsection:

‘‘(3) Whenever a person is convicted of an offence under any provision listed in

Schedule 3 the court convicting such person may summarily enquire into and

assess the monetary value of any advantage gained or likely to be gained by such person in consequence of that offence, and, in addition to any other punishment imposed in respect of that offence, the court may order—

(a) the award of damages or compensation or a fine equal to the amount so

assessed; or

(b) that such remedial measures as the court may determine must be undertaken

by the convicted person.’’.

Reason:

The current section does not provide for the court to order the convicted person to undertake remedial action. This places a heavy financial burden on the Department if it undertakes the necessary measures, as the cost is invariable not budgeted for and the chances of recovery are sometimes slim. The amendment seeks to rectify this.

NEW CLAUSE: SECTION 34D OF ACT 107 OF 1998


(1) The court convicting a person of an offence in terms of this Act or any of the specific environmental Acts may declare any item including but not limited to any specimen, container, vehicle, vessel, aircraft or document that was used for the purpose of or in connection with the commission of the offence and was seized under the provisions of this Part, to be forfeited to the State.

Amendment of section 34H of the National Environmental Management Act, 1998
21. 
The following section is hereby inserted in the National Environmental

Management Act, 1998, after section 34G:

‘‘Jurisdiction

34H. Notwithstanding anything to the contrary in any other law, a magistrate’s court shall have jurisdiction to impose any penalty prescribed by this Act or any of the specific environmental management Acts.’’.
Reason:
Fines were previously limited to the Adjustment of Fines Act, 1991 (Act No. 101 of 1991), which translated to a maximum of R300 000. As the amount of fines under this Act has been increased, this amendment seeks to allow the magistrate’s court to have jurisdiction instead of the High Court.  The inserted text ensures that the magistrate’s court will have jurisdiction in all the Acts where the fines are increased in terms of this Bill.
Amendment of Schedule 3 to the National Environmental Management Act, 1998

22. Part (a) and Part (b) of the Schedule to this Act are hereby substituted for Part (a) and Part (b) of Schedule 3 to the National Environmental Management Act, 1998.

Reason:

Section 34 of the National Environmental Management Act, 1998 provides for additional powers for the court in the event that a person is convicted of an offence listed under any provision listed in Schedule 3.  Schedule 3 to the Act relating to applicable offences has been updated and now includes other Acts and Ordinances.

Insertion of section 49A in the National Environmental Management: Protected Area Act, 2003

23. 
The following section is hereby inserted in the National Environmental

Management: Protected Areas Act, 2003, after section 49:

“49A. (1) An animal occurring in protected areas are, for as long as they occur in protected areas, and unless the contrary is proven, public assets and held in trust by the State for the benefit of present and future generations.  

(2)
If an animal contemplated in subsection (1) escapes, the managing authority of a protected area must—

(a)
take all steps reasonably necessary to capture such animal; or (b)  deal with such animal in a manner that—

(i)
best serve the public interest, or 

(ii)
avert or Minimise any danger posed by such animal. Subject to subsection (4) no person may in any way hinder or interfere with the management authority in its efforts to give effect to the provisions of subsection (2).

(4)
The management authority must implement the provisions of subsection (2) and (3) in a manner which takes into account the threat posed by such escaped animal to the spread of animal diseases or other veterinary harm.  
(5)
Any person who becomes aware of an animal escaping from a protected area is obliged to immediately report this to the management authority of the area concerned.   

(6)
This section does not prevent a person from killing an animal in self–defence where human life is threatened, provided that any steps taken in this regard is immediately reported to the management authority concerned.

(7)
Notwithstanding the common law or any other legislation, all animals which emanate or escape from a protected area, remain at all times thereafter a public asset until such animal is lawfully acquired by another party. 

(8)
Neither a management authority nor any of its members, officers or employees shall be liable for any damage or loss caused by any animal in or escaping from a protected area unless the damage or loss caused is attributable to any negligent or intentional act or omission of the management authority or any of its members, officers of employees.”
Reason:
The National Environment Management: Protected Areas Act, 2003 has no empowering section providing for animals occurring in protected areas where private ownership cannot be proved. The proposed amendments now give ownership in trust to the State. It will also be the State’s responsibility to manage escaped animals from protected areas. This section further provides that a person, who becomes aware of an escaped animal from a protected area, is obliged to report this, failing which it will be an offence. Further, the section allows a person to kill an animal if human life is at stake, while exempting the management of authority from liability, except if acted negligently or intentionally.

Due to concerns expressed by the Port Folio Committee members about the reporting requirement, the Department remove the provision that criminalise non-reporting, but retained the reporting requirement.  SANParks currently experiencing problems with people luring high value animals from National Parks and it believes that this provision will assist in stopping this practice.  
Amendment of section 82 of the National Environmental Management: Protected Area Act, 2003

24. 
Section 82 of the National Environmental Management: Protected Areas Act, 2003, is hereby amended by the substitution for subsection (3) of the following subsection:

‘‘(3) If the Minister or MEC fails to reach an agreement with the owner of the

property in whose favour the servitude is registered or with the person holding the right, the Minister or MEC may expropriate the servitude or the privately held right in or to State land, in accordance with the Expropriation Act, 1975 (Act No. 63 of 1975), subject to section 25 of the Constitution.’’.

Reason:
Currently the Act only allows the Minister to expropriate a servitude on privately owned land, but excludes a privately held right in State land. This is now rectified to include privately held rights to State land.  If the whole section is read, it is clear that this was not the intention of the legislature.

Amendment of section 88 of the National Environmental Management: Protected Area Act, 2003

25. 
Section 88 of the National Environmental Management: Protected Areas Act, 2003, is hereby amended by the substitution for subsection (2) of the following subsection:

‘‘(2) Regulations made under section 86 or 87 may provide that any person who

contravenes or fails to comply with a provision thereof is guilty of an offence and

liable [on] in the case of a first conviction to a fine not exceeding R5 million or to

imprisonment for a period not exceeding five years and in the case of a second  or subsequent conviction to a fine not exceeding R10 million or imprisonment for a period not exceeding 10 years or in both instances to both a fine and such

imprisonment.’’.

Reason:

The amount of fines or imprisonment for contravention of a regulation has been increased so as not to limit it to the Adjustment of Fines Act, 1991, which has not caught up with inflation, the seriousness of the offence or gains obtained from the offence.  The reasons are more fully set out in Annexure A.

Amendment of section 89 of the National Environmental Management: Protected Area Act, 2003

26. 
Section 89 of the National Environmental Management: Protected Areas Act, 2003, is hereby amended by—

(a) the substitution in subsection (1) for paragraph (a) of the following paragraph:

‘‘(a) contravenes or fails to comply with a provision of section 45(1),

46(1), 47(2), [or] (3) or (3A), 48(1), [or] 49A(5)(b), 50(5) or

55(2)(fA).’’;
(b) the substitution for subsection (2) of the following subsection:

‘‘(2) A person convicted of an offence in terms of subsection (1) is

liable, [on] in the case of a first conviction, to a fine not exceeding R5 million or imprisonment for a period not exceeding five years and, in the case of a second or subsequent conviction, to a fine not exceeding R10 million or imprisonment for a period not exceeding ten years or in both instances to both a fine and such imprisonment.’’; and

 (c) the addition of the following subsections:

‘‘(3) Contravention of or failure to comply with any provision of a regulation made under section 86 or 87 is an offence.

(4) Notwithstanding anything to the contrary in any other law, a magistrate’s court shall have jurisdiction to impose any penalty prescribed by this Act.’’.
Reason:

This section has been amended to provide for new offences and to increase the amount of fines or number of years of imprisonment so as not to limit it to the Adjustment of Fines Act, 1991, which has not caught up with inflation, the seriousness of the offence or gains obtained from offences.  It is also proposed that a contravention of a regulation is an offence and that the magistrate’s court will have jurisdiction, instead of the High Court.

NEW CLAUSE: 

DEFINITIONS TO BE ADDED TO SECTION 1 OF ACT 10 OF 2004

“commercial exploitation” includes the following activities in relation to indigenous biological resources -

(a) the filing of any complete intellectual property application, whether in South Africa or elsewhere;

(b) obtaining or transferring any intellectual property rights or other rights;

(c) commencing clinical trials and product development, including the conducting of market research and seeking pre-market approval for the sale of resulting products; or 

the multiplication of indigenous biological resources through cultivation, propagation, cloning or other means to develop and produce products, such as drugs, industrial enzymes, food flavours, fragrance, cosmetics, emulsifiers, oleoresins, colours and extracts

“commercialisation phase of bioprospecting” means any research on, or development or application of, indigenous biological resources where the nature and extent of any actual or potential commercial or industrial exploitation in relation to the project is sufficiently established to begin the process of commercialisation;

“discovery phase of bioprospecting” means any research on, or development or application of, indigenous biological resources where the nature and extent of any actual or potential commercial or industrial exploitation in relation to the project is not sufficiently clear or known to begin the process of commercialisation
Reason:

Consequential amendment.

Public comment:

Clarify new terms added for purposes of interpretation.

NEW CLAUSE: SECTION 36A OF NEMBA, 10 OF 2004

Insertion of section 36A in Act 10 of 2004

34. The following section is hereby inserted in the National Environmental Management: Biodiversity Act, 2004, after section 36:

“Winding up of Institute

Insertion of section 36A in Act 10 of 2004

34. The following section is hereby inserted in the National Environmental Management: Biodiversity Act, 2004, after section 36:

“Winding up of Institute

36A(1) The Institute may not be wound up except by or in terms of an Act of Parliament.
(2). Upon winding-up or dissolution of the South African Biodiversity Institute, its remaining assets or the proceeds of those assets, after satisfaction of its liabilities, must be transferred to the State or to an equivalent Schedule 3A Public Entity contemplated in the Public Finance Management Act, 1999 (Act No. 1 of 1999), which has the same objectives as the South African Biodiversity Institute and which itself is exempt from income tax in terms of section 10 (1)(cA) of the Income Tax Act, 1962 (Act No. 58 of 1962). ”.

New sub clause (4): 

The South African Biodiversity Institute may not be wound up except by or in terms of an Act of Parliament.
Reason:

Requested by SANBI for Public Benefit Organisation Status.

Amendment of section 11 of the National Environmental Management: Biodiversity Act, 2004
27. 
Section 11 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the substitution in subsection (1) for paragraph (b) of the following paragraph:

(b)
must monitor and report regularly to the Minister on the environmental impacts of [any] all categories of genetically modified organism [that has been released into the environment, including the impact on non-target organisms and ecological processes, indigenous biological resources and the biological diversity of species used for agriculture] , post commercial release, based on research that identifies and evaluates risk;
Reason:

New wording proposed in consultation with SANBI 

The intended role implied in the Biodiversity Act is that SANBI will monitor GMOs only once they are “released into the environment”. The Act makes no provision for any role by SANBI in pre-release evaluations that are undertaken by the GMO Regulatory Authority. This intention needs to be retained or strengthened. The terminology used in the GMO regulatory system refers to ‘post commercial release’.

NEW CLAUSE: SECTION 33(3) and (4) OF NEMBA, 10 OF 2004

(3) A notice in terms of subsection (1)(a) or (2)(a) must assign a name to the national botanical garden, and Schedule 1 must be amended accordingly.
(4) All notices in terms of sections (1), (2) and (3) must be included in Schedule 1 to this Act, which will contain the name and definition of the land in question, of all proclaimed national botanical gardens.
(5) The sites described in Schedule 1 to the Forest Act, 1984 (Act No.122 of 1984), must be regarded as having been declared as national botanical gardens in terms of this section, and must be appended as Schedule 1 to the National Environmental Management:Biodiversity Act, 2004 (Act 10 of 2004).
Reason:

To incorporate the list of national botanical gardens under the NEMBA, which currently is still incorporated in the mostly repealed Forest Act, 1984, an Act administered by DWAF, but the function is the responsibility of DEAT and currently covered by NEMBA.  

NEW CLAUSE: SECTION 34 OF NEMBA, 10 OF 2004

34. (1) The Minister may, by notice in the Gazette amend Schedule 1 in order to
Reason:

Enables the Minister to amend the schedule by notice.

Amendment of section 45 of the National Environmental Management: Biodiversity Act, 2004

28. 
Section 45 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by—

(a) the deletion of the word ‘‘and’’ at the end of paragraph (b);

(b) the deletion in paragraph (c) of subparagraph (v); and

(c) the addition of the following paragraph:

‘‘(d) take into consideration—

(i) any plans issued in terms of Chapter 3 of the National Environmental Management Act;

(ii) any municipal integrated development plan; and

(iii) any other plans prepared in terms of national or provincial legislation that is affected.’’.

Reason:

The current provision stipulates that the biodiversity management plan must be consistent with the municipal integrated development plan and any other plans prepared in terms of national and provincial legislation that is affected, where in our view it should be the other way around.  As this section presently reads, the National Environmental Management Act, 2004 is forced to be compliant to subordinate actions. The proposed amendment seeks to correct this.

Amendment of section 57 of the National Environmental Management: Biodiversity Act, 2004

29. 
Section 57 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the addition of the following subsection:

‘‘(4) The Minister may, by notice in the Gazette, exempt a person from a

restriction contemplated in subsection (1).’’.

Reason:

The section does not empower Minister to give exemption for any restricted activity. A new provision has been added to correct this.

Amendment of section 58 of the National Environmental Management: Biodiversity Act, 2004

30. 
The following section is hereby substituted for section 58 of the National

Environmental Management: Biodiversity Act, 2004:

‘‘Amendment of notices

58. The Minister may by notice in the Gazette amend or repeal any notice

published in terms of section [55] 56(1), [or] 56(2) or 57(4).’’.

Reason:

The purpose of this section is to allow for the amendment or repeal of certain notices. This has now been extended to include the new notice to be issued under section 57(4).  The latest amendment is an editorial correction.
Amendment of section 78 of the National Environmental Management: Biodiversity Act, 2004

31. 
Section 78 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the substitution for subsection (1) of the following subsection:

‘‘(1) If the Minister has reason to believe that the release of a genetically

modified organism into the environment under a permit applied for in terms of the

Genetically Modified Organisms Act, 1997 (Act No. 15 of 1997), may pose a threat to any indigenous species or the environment, no permit for such release may be issued in terms of that Act unless an environmental impact assessment has been conducted in accordance with Chapter 5 of the National Environmental Management Act as if such release were a listed activity contemplated in that Chapter.’’.


Reason:

After due consideration, the Department is of the view that due to the fact that environmental impact assessments for GMO’s are still under development, the amendment should not be continued with.  The issue is currently addressed in a parallel process in terms of chapter 5 of NEMA.

It is recommended that the amendment be removed from the Bill.
Amendment of section 81 of the National Environmental Management: Biodiversity Act, 2004

32. 
Section 81 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the substitution in subsection (1) for paragraph (a) of the following paragraph:

‘‘(a) engage in the commercialisation phase of bioprospecting involving any

indigenous biological resources; or’’.

Reason:

The amendment to section 81 of the Act is necessitated by the insertion of a

new section 81A (see clause 33 below).

Amendment of section 81A of the National Environmental Management: Biodiversity Act, 2004

33. 
The following section is hereby inserted in the National Environmental

Management: Biodiversity Act, 2004, after section 81:

‘‘Notification requirements

81A. (1) No person may, without first notifying the Minister, engage in the discovery phase of bioprospecting involving any indigenous biological resources.

(2) A notice referred to in subsection (1) must be in such form and must

contain such other particulars as may be prescribed.

(3) A person involved in the discovery phase of bioprospecting must sign

a prescribed commitment to comply with the requirements at the commercialisation phase of bioprospecting.’’.
Reason:

The definition of “bio-prospecting” includes both the discovery and the commercialisation phase of Bio-prospecting. The impact of this amendment is that a permit is only required for the commercialisation phase and not for the discovery phase of bioprospecting.  The amendment to section 81 of the Act is necessitated by the insertion of a new section 81A (see clause 33 below).

Amendment of section 82 of the National Environmental Management: Biodiversity Act, 2004

34.  Section 82 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the substitution in subsection (1)(b) for the words preceding subparagraph (i) of the following words:

‘‘an indigenous community or a specific individual—’’.
Reason:

The present wording of this section does not take into account traditional knowledge of indigenous biological resources known only to specific individuals. This section has now been amended to provide for this.

Amendment of section 85 of the National Environmental Management: Biodiversity Act, 2004

35. 
Section 85 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the substitution in subsection (3) for paragraph (a) of the following paragraph:

‘‘(a) [must] may manage the Fund in the prescribed manner or appoint a trustee in terms of the Trust Property Control Act, 1988 (Act No. 57 of 1988), to  administer the fund on the Director-General’s behalf in the prescribed manner

and under such terms as the Director-General may consider necessary; and’’.

Reason:

At present the Bio-prospecting Trust Fund must be administered by the Director-General, which is an administrative burden and which could be managed by a trustee falling within the ambit of the Trust Property Act, 1998 (Act No. 57 of 1998) and the Public Finance Management Act, 1999.  An option is now provided for the Director-General to have this discretion. The Director-General still retains accountability for the money in the Fund.

Amendment of section 86 of the National Environmental Management: Biodiversity Act, 2004

36. 
Section 86 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the substitution for subsection (1) of the following subsection:

‘‘(1) The Minister may by notice in the Gazette—

(a) declare that this Chapter does not apply to indigenous resources specified in

the notice or to an activity relating to such indigenous biological resources;

[and] or

(b) declare that this Chapter does not apply to certain categories of research

involving indigenous biological resources or commercial exploitation of

indigenous biological resources; and

(c) amend or withdraw a notice referred to in [paragraph] paragraphs (a) and

(b).’’.

Reason:

This section has been amended to give the Minister the power to exempt certain categories of research involving indigenous biological resources and commercial exploitation.

Amendment of section 92 of the National Environmental Management: Biodiversity Act, 2004

37. 
Section 92 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the substitution in subsection (1) for the words preceding paragraph (a) of the following words:

‘‘If the carrying out of an activity mentioned in section [90] 87 is also regulated in

terms of other law, the authority empowered under that other law to authorize that activity and the issuing authority empowered under this Act to issue permits in respect of that activity may—’’.

Reason:

The present cross-reference is incorrect and has been amended accordingly.

Amendment of section 93A of the National Environmental Management: Biodiversity Act, 2004

38. 
The following section is hereby inserted in the National Environmental

Management: Biodiversity Act, 2004, after section 93:

‘‘Renewal and amendment of permits

93A. (1) A permit holder may, before the expiry date of a permit, apply

to an issuing authority for the renewal or amendment of such permit.

(2) An application for the renewal or amendment of a permit must be in

the form, contain such information and be accompanied by such processing

fees as may be prescribed.

(3)
In considering an application to renew or amend a permit, the issuing authority must have regard to the same matters which it was required to consider when deciding on the initial application of that permit and any relevant new information at the time of the renewal application.
 (4) A issuing authority may for good reason amend or substitute any

condition attached to a permit.’’.
Reason:

The Act does not provide for the renewal and amendment of permits. This has created legal uncertainty and administrative challenges.  The amendment seeks to address this shortcoming.

The further amendment is done the result of a public comment received that new information should also be considered.
Amendment of section 97 of the National Environmental Management: Biodiversity Act, 2004

39. 
Section 97 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by—

(a) the substitution in subsection (1)(b) for subparagraph (iv) of the following

subparagraph:

‘‘(iv) the facilitation of the implementation and enforcement of an

international agreement regulating international trade in specimens

[of listed threatened or protected species] of species to

which the agreement applies and which is binding on the

Republic.’’;

(b) the deletion in subsection (1)(b) of the word ‘‘or’’ at the end of subparagraph

(vii);

(c) the insertion in subsection (1)(b) of the word ‘‘or’’ at the end of subparagraph

(viii);

(d) the addition to subsection (1)(b) of the following subparagraph:

‘‘(ix) the hunting industry;’’;

(e) the substitution in subsection (1)(e) for subparagraph (ii) of the following

subparagraph:

‘‘(ii) the form and content of, and requirements and criteria for, notification

requirements referred to in section 81A and benefit-sharing agreements

and material transfer agreements.’’; and

(f) the substitution in subsection (1)(f) for subparagraph (i) of the following

subparagraph:

‘‘(i) the conditions subject to which issuing authorities may issue, renew or

amend permits in terms of this Act;’’.

Reason:

This section is at present restricted to listed threatened or protected species of an international agreement and has now been made applicable to all species to which the agreement applies.

Further, provision has been made that regulations relating to the ‘‘hunting industry’’ and for the requirements of notification in respect of the new section 81A can be made.

Amendment of section 98 of the National Environmental Management: Biodiversity Act, 2004

40. 
Section 98 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by the substitution in subsection (2) for paragraphs (a) and (b) of the following paragraphs, respectively:

‘‘(a) imprisonment for a period not exceeding [five] ten years;

(b) [an appropriate fine] a fine not exceeding R10 million; or’’.

Reason:
In line with amendments proposed to other laws, the amounts of the fine and number of years of imprisonment have been increased for contravention of a regulation.

Amendment of section 102 of the National Environmental Management: Biodiversity Act, 2004

41. 
Section 102 of the National Environmental Management: Biodiversity Act, 2004, is hereby amended by—

(a) the substitution for subsections (1) and (2) of the following subsections,

respectively:

‘‘(1) A person convicted of an offence in terms of section 101 is liable

to a fine not exceeding R10 million, or an imprisonment for a period not

exceeding [five] ten years, or to both such a fine and such imprisonment.

(2) [A fine in terms of subsection (1) may not exceed—

(a) an amount prescribed in terms of the Adjustment of Fines Act,

1991 (Act No. 101 of 1991); or

(b) if] If a person is convicted of an offence involving a specimen of a

listed threatened or protected species, [an amount] a fine may be
determined, either in terms of [paragraph (a)] subsection (1) or

[which is] equal to three times the commercial value of the

specimen in respect of which the offence was committed, whichever

is the greater.’’; and

(b) the addition of the following subsection:

‘‘(3) Notwithstanding anything to the contrary in any other law, a

magistrate’s court shall have jurisdiction to impose any penalty

prescribed by this Act.’’.

Reason:

The amount of a fine and number of years of imprisonment have been amended so as not to limit them to the Adjustment of Fines Act, 1991, which is below this limit.  The section has also been amended to allow the magistrate’s court to have jurisdiction.

Amendment of section 45 of the National Environmental Management: Air Quality Act, 2004

42. 
Section 45 of the National Environmental Management: Air Quality Act, 2004, is hereby amended by the substitution for subsections (1) and (2) of the following subsections, respectively:

‘‘(1) A licensing authority must review a provincial atmospheric emission

licence or an atmospheric emission licence at intervals specified in the licence, or

when circumstances demand that a review is necessary, on payment of the

prescribed processing fee.
(2) The licensing authority must inform the licence holder and the relevant

provincial air quality officer, in writing, of any proposed review, [and] the reason

for such review and the cost of the prescribed processing fee.’’.

Reason:

At present there is no provision for the payment of a prescribed processing fee where a licence must undergo a periodic review. As this is the accepted norm, the amendment seeks to remedy this defect.

Amendment of section 49 of the National Environmental Management: Air Quality Act, 2004

43. 
Section 49 of the National Environmental Management: Air Quality Act, 2004, is hereby amended by the substitution for paragraph (c) of the following paragraph:

‘‘(c) that person has been a director or senior manager who is or was a director or manager of a company, a juristic person or firm to whom paragraph (a) or (b)

applies; and’’.

Reason:
The present wording of the section excludes reference to a ‘‘juristic person’’, which was excluded by error. It is important to have it included as its members may fall within the ambit of the section. This has now been remedied.

Amendment of section 52 of the National Environmental Management: Air Quality Act, 2004

44. 
Section 52 of the National Environmental Management: Air Quality Act, 2004, is hereby amended by—

(a) the substitution for subsections (1) and (2) of the following subsections, respectively:

‘‘(1)A person convicted of an offence referred to in section 51 is liable

to a fine not exceeding R10 million, or to imprisonment for a period not

exceeding ten years, or to both a fine and such imprisonment.

(2) A fine contemplated in subsection (1)[—

(a) may not exceed an amount prescribed in terms of legislation

regulating maximum fines for criminal offences; and

(b)] must be determined with due consideration of—

[(i)](a) the severity of the offence in terms of its impact, or potential

impact, on health, well-being, safety and the environment;

[(ii)](b) the monetary or other benefits which accrued to the

convicted person through the commission of the offence;

and

[(iii)](c) the extent of the convicted person’s contribution to the

overall pollution load of the area under normal working

conditions.’’; and

(b) the addition of the following subsection:

‘‘(3) Notwithstanding anything to the contrary in any other law, a

magistrate’s court shall have jurisdiction to impose any penalty

prescribed by this Act.’’.
Reason:
The amount of a fine has been amended so as not to limit it to the Adjustment of Fines Act, 1991. The section has also been amended to allow the magistrate’s court to have jurisdiction.

SCHEDULE, UNDER NATIONAL LEGISLATION, ACT NO. 107 OF 1998 (NEMA) 

Reference to section 31 Q to be removed.  
Reason:

The additional sentences are not applicable to this offence.
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