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THE CHAIRPERSON

PORTFOLIO COMMITTEE: PUBLIC WORKS 

CAPE TOWN

              19th August 2008

Honourable members

MEMORANDUM TO THE PORTFOLIO COMMITTEE ON PUBLIC WORKS: IMPLEMENTATION OF THE BUILT ENVIRONMENT PROFESSIONS LEGISLATION, 2008

1. INTRODUCTION
1.1 Subsequent to a presentation by the Department of Public Works (“DPW) to the Parliament Portfolio Committee (“PPC”) on 30 July 2008 in regard to the proposed Built Environment Professions Bill (“the Legislation), the PPC has requested DPW to prepare and submit a report outlining the process that DPW intends to follow in implementing the Legislation.

1.2 In essence, PPC requires an indication of how the new dispensation, the South African Council for the Built Environment (“the Council”), will give effect to the objects of the Legislation which regulates the Built Environment Professions in the Republic.

1.3 Accordingly, the purpose of this memorandum is to set-out a broad framework that the DPW intends to put in place in ensuring a smooth and seamless implementation of the Legislation in order to achieve the objects of the Legislation. A schematic presentation of the transition from the current dispensation to a new one is also presented in this memorandum.
1.4 The broad outline of the matters which the DPW would like to bring to the attention of the PPC are:  

(a) 
 the main pillars or features of the Legislation; and

(b)
the practical implementation framework of the Legislation. 

1.5 It is the view of the DPW that this framework is not only realistic and achievable but is also the most effective way of achieving the desired objects and purpose of the Legislation.

2. MAIN FEATURES OF THE LEGISLATION
2.1 The main features of the Proposed Legislation can be summarized as follows:

2.1.1 Constitution of the Council (Section 6): This refers to the appointment by the Minister of members of the Council. The Council will be responsible for, amongst other things, promoting sound governance and transformation within the built environment professions. 

2.1.2 Establishment of Professional Boards (Section 15): The Minister may, after consultation with the Council, establish professional boards which will be responsible for exercising authority regarding matters relating to a specific built environment profession which they regulate, for example, architecture (including landscape architecture), construction, property valuation, quantity surveying, engineering, etc. 
2.1.3 Powers and Functions of the Professional Boards (Section 16): The functions and powers of the professions board will include, amongst other things, controlling and exercising of authority in respect of matters affecting education and training of persons in the profession falling within the ambit of that professional board.

2.1.4 Registration of Professionals (Section 18): This refers to the compulsory registration of persons who wish to practice in any built environment profession.

2.1.5 Qualifications for Registration (Section 25): The Minister may, after consultation with the Council, prescribe qualifications obtained by virtue of examination conducted by an accredited educational institution or examining authority entitling the holder thereof to registration in terms the Legislation.

2.1.6 Definition of Scope of the Profession (Section 30): The Minister may, after consultation with the Council, the relevant professions board and any voluntary association, by regulation define the scope of any built environment profession by specifying the acts which must be regarded as acts pertaining to that profession.

2.1.7 Registration and Use of Additional Qualification and Registration (Section 32): This refers to the registration of additional and specialist qualifications or professional categories as may be prescribed.

2.1.8 Rules (Section 49): This section relates to the making of certain rules by the Council in respect of the conduct of and procedure at meetings of the Council and Professional Boards, and professional fees and allowances payable to members of the Council or Professional Boards.

2.1.9 Fees payable by registered persons (Section 50): The Council may, on recommendation of a professional board, by notice in the Gazette prescribe annual fees payable to the Council by registered persons.

2.1.10 Commencement Date (Section 51): This refers to the date determined by the President by notice in the Gazette as the date on which the Legislation or sections thereof comes into operation. 
2.1.11 Effective Date (Section 51): This refers to the first sitting of the Council which is determined by the Minister.
3. PRACTICAL IMPLEMENTATION FRAMEWORK OF LEGISLATION
3.1 It is envisaged that the following summarised processes will be followed in implementing the Legislation: 

3.1.1 Step 1: Establishment of a Task Team
3.1.1.1 As soon as the Legislation is assented to and promulgated by the President into law, this first step would involve the establishment of a Task Team comprising of representatives of the built environment , the DPW, state departments, the Department of Education, community representatives and Higher Education South Africa. 
3.1.1.2 The composition of the Task Team will be a mirror image of the constitution of the Council as envisaged in Section 6 of the Legislation.

3.1.2 Step 2: Development of Regulations
3.1.2.1 The primary function of the Task Team will be to develop all the necessary Regulations that will give effect to the Proposed Legislation. The Regulations largely deal with qualifications. Registration, scope of the professions and matters relating to the establishment of the Professional Boards. 

3.1.2.2 The Task Team will be required to consult extensively with all the affected stakeholders in developing the draft Regulations. The Minister will table the following draft regulations for discussion with Council:
3.1.2.2.1 Establishment, functions and functioning of professional boards (Section 15);
3.1.2.2.2 Compulsory registration prerequisite to practise as professional (Section 15);
3.1.2.2.3 Qualification prescribed for registration (Section 25);
3.1.2.2.4 Definition of scope of built environment professions (Section 30);

3.1.2.2.5 Registration and use of additional qualifications, registration of specialists, persons in professional categories and additional professional categories (Section 32);

3.1.2.2.6 Annual fees payable by registered persons (Section 50);

3.1.3 Step 3: Design of Organizational Structure of the Council and Professional Boards
3.1.3.1 The Task Team will, with the assistance of competent organizational development specialists and after consultation with affected employees and/or organised labour, prepare the Council’s and the relevant Professional Boards’ organizational structures that will best serve the object of the Legislation. This process will include the preparation of a business plan and financial model for the SACBE.
3.1.3.2 The organizational structures will be informed by situation analysis and strategic plans, identifying and assessing appropriate service delivery options and governance issues. 

3.1.3.3 In transferring the current Councils to the new Council the following must be taken into account: [Note: If possible, pro financial statements of the current Councils will be obtained.]: 
3.1.3.3.1 Transfer of employees: Employees of the current Councils will be transferred to the new Council in terms of section 197 of the Labour Relations Act. The new Council will be obliged to employ the transferred employees on terms and conditions that are on the whole no less favourable to the employees than those on which they were employed by the current Councils. Full particulars of the employees of all the current Councils, including accrued leave benefits, pro forma retrenchment benefits and other bonus payments which may be or become due to such employees as required by section 197 of the Labour Relations Act will be obtained.]

3.1.3.3.2 Immovable property registered in the names of the current Councils will be re-registered in the new Council’s name by making the necessary endorsements in the relevant Deeds Offices.
3.1.3.3.3 Movable property shall be delivered by the current Councils to the new Council on the effective date. Such movable property may include vehicles, furniture, computer hardware, stationery, etc.

3.1.3.3.4 Intellectual property will be ceded and assigned by the current Councils to the new Council. Such intellectual property may include patents, trade marks (whether registered or not), product/benefit and other trade names, copyrighted documentation, proprietary information contained in research materials and actuarial reports.

3.1.3.3.5 The liabilities of the current Councils comprising long-term and short term liabilities as they are on the effective date will be delegated and assigned to the new Council.

3.1.3.3.6 The agreements of the current Councils will be ceded and assigned by the current Councils to the new Council: The different types of agreements of the current Councils will be distinguished and be dealt with separately.
3.1.3.3.7 Any litigation involving the current Councils will be transferred to the new Council. 
3.1.4 Step 4: Presentation of draft Regulations and Organizational Structure
Once the Task Team has concluded the draft Regulations and the organizational structures, it will compile a comprehensive report on these issues for discussion and forward its recommendations to the Minister for approval.  

3.1.5 Step 5: Preliminary approval by the Minister of draft Regulations and Organizational Structure
3.1.5.1 The Minister will consider the report by the Task Team and if satisfied, give an in-principle approval of the draft Regulations and the organizational structures. 

3.1.5.2 The Minister will then appoint the Council in terms of Section 6 of the Legislation. 

3.1.6 Step 6: Notice of first meeting of the Council (Effective Date)
3.1.6.1 The Minister will convene the first sitting of Council, at which meeting Council will discuss the finalization of the draft Regulations as well as the implementation of the organizational structures. This is the “effective date”.

3.1.6.2 The current statutory councils will then cease to exist. From the effective date all rights, obligations, assets and liabilities of the current statutory councils will then immediately vest in the Council. Employees of the current Councils are also simultaneously transferred as well.
3.1.7 Step 7: Minister consults with the Council on the draft Regulations
The Minister will meet with the newly established Council and agree on the strategic plan of the Council which will include, amongst other things, the finalization of the Regulations. This will include the important Regulations relating to the establishment of professional Boards and their functioning. These Regulations will be the first to be promulgated by the Minister.

3.1.8 Step 8: Minister establishes Professional Boards
3.1.8.1 Having consulted the Council on the establishment of Professional Boards, the Minister will then establish the Professional Boards by notice in the Gazette;

3.1.8.2 Simultaneously, the Minister will promulgate Regulations relating to the functions and functioning of Professional Boards. 

3.1.9 Step 9: Minister consults with the Council, Professional Boards, and Voluntary Associations 
The Minister will, after consultation with the Council, the Professional Boards and any voluntary association define the scope of any built environment profession by specifying the acts which must be regarded as acts pertaining to that profession.

3.1.10 Step 10: Minister publishes the Regulations for comment
After consultation with the Council, the Professional Boards, any voluntary association and any other affected stakeholders, the Minister will approve the proposed Regulations. Thereafter, a notice will be published in the Gazette for comments by the general public. 

3.1.11 Step 11: Minister considers the comments and promulgates the Regulations
3.1.11.1 The Minister will consider all comments received and if need be, refer the Regulations together with the relevant comments back to the Council for further reconsideration. 

3.1.11.2 If the Minister is satisfied with the Regulations, she will promulgate the Regulations by notice in the Gazette and the Regulations will come into force on the date so determined by the Minister in the notice. 

4. OTHER CONSIDERATIONS
4.1 The Minister is required to consult with the Council before establishing the Professional Boards. She is also required to consult with the Professional Boards before defining the scope of any particular profession. It is accordingly inescapable that there will be a relatively short period after the effective date during which the Council will not be fully operative as the Professional Boards are being constituted, the members thereof are appointed, the Minister consults with the Council and Professional Boards on the scope of the professions and Regulations. This period will culminate in the promulgation of the Regulations, which will give flesh to the Bill.

4.2 This interim period is expected to be about three to four months from the effective date. The interim period, while regrettable, is necessary since, prior to the effective date, there will be no Council which the Minister can, and must, consult in order to promulgate the Regulations which will give flesh to the Legislation.
4.3 During the interim period:

4.3.1 the management and control of the administration of the current statutory councils will vest in the Council; 
4.3.2 employees of the current statutory councils will be deemed to be the employees of Council; 
4.3.3 all rights, obligations, assets and liabilities of the current statutory councils will vest in the Council; and
4.3.4 any person who prior to the Commencement Date was registered in terms of any laws establishing the current statutory councils will be deemed to be registered in terms of this Legislation. 
5. CONCLUSION AND RECOMMENDATIONS
5.1 As indicated above, DPW is of the view that this framework is realistic, achievable and the most effective way of achieving the objects of the Act.

5.2 However, the existing provisions regarding the constitution of the Council and the establishment of the Professional Boards result in a ‘chicken and egg’ situation for the following reasons:

5.2.1 Section 6(1)(a) of the Legislation provides that each Professional Board must designate a representative to sit on Council. Thus, the Council would not be properly constituted unless each Professional Board has representation on the Council; and

5.2.2 Section 15 of the Legislation provides that the Minister may, after consultation with Council, establish Professional Boards. Thus, on the one hand, Council needs to exist before the Professional Boards and on the other hand, the Professional Boards must be in place in order for the Council to be properly constituted. 

5.3 The solution to this misnomer is to amend the current wording of Section 6(1)(a) which read as follows:

“Constitution of Council

6. (1) The council consists of the following members appointed by the minister taking into account, among other things, the principles of transformation, transparency and representivity:

       (a) 
One professional for every professional board, each designated by the professional board in question; 

5.4 New wording of Section 6(1)(a) is required to deal with this anomaly.
5.5 The DPW trust that the PPC will find this in order. 
      _______________________________
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