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SUBJECT
: Legal Opinion on the Recusal of Members of Parliament when considering a Bill before a Parliamentary Committee and the effect thereof when voting on the Bill 
_________________________________________________________________
1. Our Office was requested by the joint Portfolio Committees of Safety and Security and Justice and Constitutional Development to advise on whether or not members of Parliament, who were or are being investigated by the Directorate of Special Operations (DSO), should participate in the committee proceedings when the joint committee considers the National Prosecuting Authority Amendment Bill [B 23–2008] and the South African Police Services Amendment Bill [B 30-2008]. We were further requested to advise whether the affected member(s) could vote when the two Bills are put to vote in the House.
2. Our understanding of the issue that is cause for concern is whether it constitutes a conflict of interest for a member of Parliament, who was once investigated or is being investigated by members of the DSO, to participate in the consideration of the two Bills before the committee.
3. In terms of the Constitution (sections 57 and 70) Parliament may determine and control its internal arrangements, proceedings and procedures. Parliament may make rules and orders concerning its business, with due regard to representative and participatory democracy, accountability, transparency and public involvement.  
4.  The Joint Rules are made by the Joint Rules Committee in terms of section 45(1) of the Constitution.  
5. Item 12 of Part 2 of the Schedule to the Joint Rules of Parliament dealing with ethical conduct of members of Parliament provides that:

“A member must  - 
(a)
declare any personal or private financial or business interest that that member or any spouse, permanent companion or business partner of that member may have in a matter before a joint committee, committee or other parliamentary forum of which that member is a member; and

(b)
withdraw from the proceedings of that committee or forum when that matter is considered, unless that committee or forum decides that the member’s interest is trivial or not relevant.”

6. Item 12 is in our view susceptible to two possible interpretations. One possible interpretation could be that this provision was meant to deal with financial interest and therefore identifies two types of interests that must be declared by a member, namely a personal or private financial interest and a business interest. The grounds of recusal, in terms of this interpretation, are therefore when a member or any spouse, permanent companion or business partner of a member has a:
6.1 personal or private financial interest in a matter before the committee; or

6.2 business interest in a matter before the committee.

7. The other possible interpretation could be that the provision addresses conflict of interest in general. In other words, to ensure that a member of Parliament participate impartially or without prejudice in parliamentary forums. This interpretation does not distinguish between a member’s personal or financial interest. This is a broader interpretation of the schedule. This interpretation identifies three types of interests that must be declared by a member, namely a personal interest, private financial interest and a business interest. The grounds of recusal are therefore when a member or any spouse, permanent companion or business partner of a member has a:

7.1 personal interest in a matter before a committee;

7.2 private financial interest in a matter before the committee; or

7.3 business interest in a matter before the committee.
8. We support the latter interpretation. Our challenge with the first interpretation is the distinction between what constitutes a personal financial interest and private financial interest. We are of the view that this is the same thing. 
9. In our view nothing is more likely to impair confidence in committee proceedings, on the part of members of the public, than actual bias or the appearance of bias on members of Parliament who have the power to consider Bills before Parliamentary committees. If there is such bias on the part of a member of Parliament, in our view such a member should recuse herself or himself.
10. However, not every personal interest would amount to a conflict of interest, thereby justifying calls for recusal. Therefore each case will have to be determined on its own merits. In an attempt to address the current legal question regard must be had to court judgments dealing with a conflict of interest.

11. In President of the Republic of SA and Others v SA Rugby Football Union and Others 1999 (7) BCLR 725 (CC) the court said that absolute neutrality on the part of a judicial officer can hardly if ever be achieved. The court quoted, with approval, what Cardozo J said in his article, The Nature of the Judicial Process (1921). At page 167 the learned judge said:

“There is in each of us a stream of tendency, whether you choose to call it philosophy or not, which gives coherence and direction to thought and action. Judges cannot escape that current any more than other mortals. All their lives, forces which they do not recognize and cannot name, have been tugging at them – inherited instincts, traditional beliefs, acquired convictions; and the resultant is an outlook on life, a conception of social needs …. In this mental background every problem finds it[s] setting. We may try to see things as objectively as we please. None the less, we can never see them with any eyes except our own.
Deep below consciousness are other forces, the likes and the dislikes, the predilections and the prejudices, the complex of instincts and emotions and habits and convictions, which make the [person], whether [she or he] be litigant or judge.”

12. We are of the view that the same can be said about members of Parliament, considering that all laws passed by Parliament also affect members. 
13. We have not been furnished with the specific facts and circumstances of the member(s) being investigated by the DSO. In the absence of such facts we are unable to make a determination on whether or not the relevant member(s) have a personal interest amounting to a conflict of interest, thereby justifying recusal.  
14. In Council of Review, South African Defence Force, and Others v Monning and Others 1992 (3) SA 482 (A) at 491 E-F Corbett CJ said:
“The recusal right is derived from one of a number of rules of natural justice designed to ensure that a person accused before a court of law should have a fair trial.”
15. In Parliament’s context the recusal obligation is designed to ensure that members of Parliament who may be improperly influenced or biased on a matter being considered do not participate in parliamentary business. 
16. The test for bias was canvassed in some detail by Hoexter JA in BTR Industries South Africa (Pty) Ltd and Others v Metal and Allied Workers’ Union and Another 1992 (3) SA 673 (A) at 690A-695C. After a review of the authorities, the learned Judge said:

“… I conclude that in our law the existence of a reasonable suspicion of bias satisfies the test; and that an apprehension of a real likelihood that the decision maker will be biased is not a prerequisite for disqualifying bias.”
17.  This test was quoted with approval by the Constitutional Court in President of the Republic of South Africa v SA Rugby Football Union and Others 1999 (7) BCLR 725 (CC) when the court said:
“The question is whether a reasonable, objective and informed person would on the correct facts reasonably apprehend that the judge has not or will not bring an impartial mind to bear on the adjudication of the case, that is a mind open to persuasion by the evidence and the submission of counsel. The reasonableness of the apprehension must be assessed in the light of the oath of office taken by the judges to administer justice without fear or favour; and their ability to carry out that oath by reason of their training and experience. It must be assumed that they can disburse their minds of any irrelevant personal beliefs or predispositions. They must take into account the fact that they have a duty to sit in any case in which they are not obliged to recuse themselves. At the same time, it must never be forgotten that an impartial judge is a fundamental prerequisite for a fair trial and a judicial officer should not hesitate to recuse herself or himself if there are reasonable grounds on the part of a litigant for apprehending that the judicial officer, for whatever reason, was not or will not be impartial.”
18.  In De Lille v Speaker of the National Assembly 1998 (3) All SA 287 (C) the court, on page 298 at paragraph 17, said:
“It is not bias per se to hold tentative views about a matter. It is human nature to have certain prima facie views on any subject. A line must be drawn however, between mere predispositions or attitudes, on the one hand, and pre-judgment of the issues to be decided, on the other. Bias or partiality occurs when the tribunal or committee approaches a case not with its mind open to persuasion nor conceding that exceptions could be made to its attitudes or opinion, but when it shuts its mind to any submissions made or evidence tendered in support of the case it has to decide.” 
19. The Constitutional Court in President of the Republic of South Africa v SA Rugby Football Union and Others (supra) also agreed with the observation made by Mason J in Re J.R.L.: Ex parte C.J.L. (1986) 161 CLR 342 at 352 that:
“It needs to be said loudly and clearly that the ground of disqualification is a reasonable apprehension that the judicial officer will not decide the case impartially or without prejudice, rather than that he will decide the case adversely to one party.”
20.  In S v Collier 1995 (2) SACR 648 (C) before commencement of a criminal trial in the magistrate’s court, the accused insisted that he be tried by a black magistrate. The white magistrate before whom the matter was raised refused to recuse himself. In dismissing an appeal against that decision, Hlope J, as he then was, said:
“Equally, the apparent prejudice argument must not be taken too far; it must relate directly to the issue at hand in such a manner that it could prevent the decision-maker from reaching a fair decision…. Professor Baxter gives a commonly cited example, namely the mere fact that a decision-maker is a member of the SPCA does not necessarily disqualify him from adjudicating upon a matter involving alleged cruelty to animals. By the same token, the mere fact that the presiding officer is white does not necessarily disqualify him from adjudicating upon a matter involving a non-white accused. The converse is equally true.”
21. The question is whether a reasonable, objective and informed person would on the correct facts reasonably apprehend that a member of Parliament, who was or is being investigated by members of the DSO, will not bring an impartial mind when participating in the consideration of the two Bill before the committee?
22. We are of the view that the reasonableness of the apprehension must be assessed in the light of the oath or affirmation members of Parliament take and the representative capacity in which members of Parliament perform their constitutional duties. Members of Parliament take an oath or affirmation to uphold the Constitution. Unlike judges, members of Parliament do not individually determine the contents of a Bill. Members of Parliament do not vote in their individual capacity but rather in a representative capacity.  In De Lille and another v Speaker of the National Assembly (supra) the court had this to say:
“It follows, therefore, that a suspension of a member of the Assembly from Parliament for contempt is not consistent with the requirement of representative democracy. That would be a punishment which is calculated to penalize not only the Member in contempt, but also his or her party and those of the electorate who voted for that party who are entitled to be represented in the Assembly by their proportionate number of representatives.”
23.  With specific reference to those members still being investigated by the DSO, the presumption of innocent until proven guilty must be observed. There is an abundance of authority on this topic to the extent we do not deem it necessary to refer to the relevant authority.
24. The nature of the committee proceedings and the role of the members as well as that of the chairperson are all crucial in the current scenario. Officials from the executive brief the committee on the Bill, a proposal from the executive. After the initial briefing a committee decides whether or not public participation is desirable on the Bill. If the committee decides public participation is desirable, public hearings are conducted, wherein members of the public make submissions to the committee. After the public hearings members of the committee deliberate on the Bill, taking into account what all relevant stakeholders said on the Bill. It is at this stage of the process that members contribute their views on the Bill. It is important to note this discussion takes place in public. After members have stated their views a committee decides the content of a Bill and report to the House. These proceedings are chaired by experienced members of Parliament.     
25.  What possible interest can members of Parliament, who are being investigated by the DSO, have in the consideration of the two Bills before the committee? It could well be argued that they may want the investigations against them to be stopped. This argument presuppose that the investigated members know they will be convicted by the courts and have something to hide. Therefore, to prevent any successful prosecution they must stop the investigations. With due respect such an approach ignores the presumption of innocent until proven guilty. Besides a member will have to convince other members of the committee to achieve his or her objectives. Something that, in our view, is not reasonably apprehendable in view of checks and balances built into the process of considering Bills before committees. 
26.  Section 8 of the Powers, Privileges and Immunities of Parliament and Provincial Legislatures Act, 2004 (Act No. 4 of 2004) provides that:

“8. (1) A person may not by fraud, intimidation, force, insult or threat of any kind, or by the offer or promise of any inducement or benefit of any kind, or by any other improper means – 

(a) influence a member in the performance of the member’s functions as a member;
(b) induce a member to be absent from Parliament or a House or committee; or 

(c) attempt to compel a member to declare himself or herself in favour of or against anything pending before or proposed or expected to be submitted to Parliament or a House or committee.
(2) A member may not ask for, receive or accept any fee, compensation, gift, reward, favour or benefit, for the member or another person, for or in respect of – 

(a) voting in a particular manner, or not voting, on any matter before a House or committee;
(b) promoting or opposing anything pending before or proposed or expected to be submitted to a House or committee; or

(c) making a representation to a House or committee.”

27. In light of the aforementioned we are of the view that it will not constitute a conflict of interest for the investigated members to participate in the consideration of the two Bills before the committee. In our view it would suffice for the investigated member(s) to inform the committee of the pending investigation. We are further of the view that there are sufficient checks and balances built into the process of processing a Bill that may prevent bias, if any, on the affected members. No member who was once investigated or is being investigated by members of the DSO has declared an interest to the committee. Therefore any allegation of reasonable apprehension of bias must be proved.
28. In De Lille v Speaker of the National Assembly (supra) at page 306 the court said:

“The nature and exercise of parliamentary privilege must be consonant with

the constitution. The exercise of parliamentary privilege which is clearly a constitutional power is not immune from judicial review. If a parliamentary privilege is exercised in breach of constitutional provisions, redress may be sought by an aggrieved party from law courts whose primary function is to protect rights of individuals.”
29.  We are of the view that there is no legal basis, at this stage, for Parliament to order the recusal of the investigated member(s) from participating in both the House and committee proceedings. In our view such an order of recusal would be unlawful and will also have an adverse effect on the parties which the relevant member(s) represent as well as the electorate they are representing. Therefore such an order can be successfully challenged in court by the affected member(s) of Parliament.  
Mr NJ Vanara 
Parliamentary Legal Adviser
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