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  COMMENT RECEIVED ON NATIONAL ENVIRONMENTAL LAWS AMENDMENT BILL, B66 OF 2008
List of acronyms:

NELAB

National Environmental Laws Amendment Bill, B 66 of 2008

NEMPAA

National Environmental Management: Protected Areas Act, 2003 (Act No. 57 of 2003)

NEMA

National Environmental Management Bill, 1998 (Act No 107 of 1998)

NEMBA

National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of 2004)
NEM:AQA

National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004)
APPA

Atmospheric Pollution Prevention Act, 1965 (Act No. 45 of 1965)

Recommendations appears in grey.
Proposed text appears in turquoise
Comments received from the public hearings held by Portfolio Committee
	Nr
	Organization
	Act
	Bill
	Comment
	DEAT Response

	PA66
	Kim - Enviropedea
	NEMA
	NEMA B36 of 2007
	Proposed amendment to the NEMA to make provision for an applicant, without the landowner’s consent, to apply for the undertaking of restricted activity on that landowner’s property. DME to be the decision maker for environmental authorisations in the MPRDA
	The comment relates to the amendments proposed by NEMA B36 of 2007 and the MPRDA Bill.

	PB66
	TRANSNET

PJ Bouwer

Chief Specialist: Regulatory Analysis
	NEMA
	NELA
	Proposed Amendments to subsection 28 of NEMA do not adhere to the principles of natural justice.  Anticipatory costs not defined. Determination of costs wholly arbitrarily.  Anticipated legal costs would be claimed and recovered from the potential respondent before an application is even lodged in court.
	The comment is noted.  It is not the intention to claim anticipatory legal costs, but rather anticipatory costs for reasonable remediation measures.  An amendment of the text of the Bill is suggested.  We suggest the following amendment:
On page 5, line 21:
“Subject to subsection (9), the Director-General or provincial head of department may recover [all costs incurred as a result of it acting] costs for reasonable remedial measures to be undertaken under subsection (7), before such measures are taken, and all costs incurred as a result of acting under subsection (7), from any or all of the following persons—’’. 



	
	
	
	
	The proposed deletion of the requirement to produce a notice issued in terms of section 31D(3) of the National Environmental Management Act, 1998, would undermine transparency and proper legal process, and cannot be supported.  The purpose of the said notice is to indicate the mandate of the inspector concerned, and fulfil an important jurisdictional verification role when an inspector is requested to produce that notice on demand becomes apparent if regard is had to the provisions of section 31K(1), (2) and (3) of the National Environmental Management Act, 1989, that deals with routine inspections.
	The identity card contains the legislation in terms of which the EMI may act.  However, it does not contain the grade of the EMI, which determines the powers of the EMI.  The latter is contained in the letter of designation.  After due consideration, the Department is of the view that the EMI should carry only the ID Card.  The Department undertakes to issue all new ID Cards with both mandate and powers.  Existing ID cards would be replaced in a phased manner.  


	
	
	
	
	Consideration should be given to appropriateness of giving jurisdiction to magistrate’s courts to impose such high penalties.  A more appropriate approach would be to link the jurisdiction of the magistrate’s courts to specifically listed offences that would not require the attention of a higher court.
	Magistrates and public prosecutors are trained in environmental legislation.  There are examples in other legislation where Magistrate’s Courts have been given increased jurisdiction.   The Department disagrees with the comment.
Recommends that the provision remains unchanged in the Bill.  We also recommend that consequential amendments be made to ensure that the magistrate’s courts have jurisdiction in all the Acts where the fines are increased in NELAB.


	PC66
	BUSA
	NEMA

ECA

APPA
	NELA
	The provision in section 1 and 2 of the Bill, on increases in penalties for offences under APPA and the ECA, are new editions in this Bill that were not included in the previous draft of the Bill. However, the provisions on increased penalties seem to be in line with the provisions for offences committed under NEMA in respect of the amount. However, NEMA matches a R10 million fine with 10 year imprisonment penalty, where as these provisions match a R5 million fine with a 10 year imprisonment penalty. The provisions must be aligned.

It is therefore proposed that the imprisonment penalty for the corresponding R5 million fine is reduced accordingly.


	Agree. Recommends that the provision is amended to 5 years imprisonment to be consistent.

	
	
	
	
	Although the provisions on NEAF are deleted, the proposed insertion of section 3A does not make provision for the Minister to establish any advisory committees and to determine its composition and functions. The difference now is that the committees can be established at the discretion of the Minister, whereas NEAF was established in terms of NEMA.

Given the ongoing challenges in the regulation of environmental matters particularly the misalignment within DEAT on governance on environmental matters, the value that a forum like NEAF or an environmental advisory committee could provide should not be underestimated. While it is accepted that the NEAF may not have functioned that well to date, that is not necessarily a reason to disband it.

In addition, section 3A does not indicate the purpose for which these committees should be established. It is also left to the discretion of the Minister. It is a provision that replaces a statutory body with nothing substantial, leading to a situation where the Minister may choose not to be advised in circumstances where good governance would be served by advice from specialists in various fields.


	NEAF’s composition is not on the basis of representation.  Member’s are there in their own capacity.
NEAF was established at a time when the Department and the environmental sector and legislation were not transformed.  Now the situation is different and the work done by NEAF currently is often duplicated in the Department.  The structure is costly and the Act too prescriptive.  The current provisions do not allow for flexibility.  At present there is a need for ad hoc structures and fora to be established on a needs basis.  

The current Bill makes provision for the Minister to establish any forum or advisory committee, to determine its composition and functions and remuneration of its members.

The Department is of the view that the current provisions in the Bill are adequate.

	
	
	
	
	The previous version of the Bill provided for the retrospective application of NEMA (Section 16) as well as for pollution likely to occur to constitute an offence under the Act. That provision has been deleted from this version of the Bill. In the event that this provision is to be reinstated, BUSA would like the opportunity to comment on it. This section also provides for the deletion of section 9 of the previous version that proposed amendments to section 24G of NEMA.
	These provisions were removed by the Chief State Law Adviser just before the Bill was tabled in Parliament as they are amending sections that are currently amended by other Bills before Parliament.

The Department is of the view that the retrospective application of section 28 must be brought back, even if it means that it must be done by the insertion of a new section in the Act.  If this is not done, the State will have to carry remedial/ rehabilitation costs even under circumstances where the polluter is known.

	
	
	
	
	Section 12( b): The reference to “ anticipatory costs” must be defined and qualified. Firstly, there is no definition of what will constitute “anticipatory costs”, which ambiguity may lead to dispute. Secondly, in claiming damages or costs, expenses or future damages must be reasonable and there must be proper evidence that these costs will be reasonably incurred. The following wording is proposed in this regard. “reasonable expenses to be incurred for purposes of taking reasonable measures under section 28 (7)”.

Anticipatory costs per se are a problem in BUSAs view especially since they can be claimed from innocent successors-in-title who become landowners, who did not cause pollution and had no opportunity to take reasonable measures to prevent it from occurring.


	The Department agrees with the comment, although it is not necessary to define anticipatory costs, if the nature of the costs is described in the text itself.  Please note the amendment suggested above.

	
	
	
	
	Section 12 (c) – this clause is unacceptable as it stands at the moment. While it is acceptable to provide for offences to be committed through unlawful and intentional acts or omissions, the actions or omissions must result in significant pollution or degradation of the environment or an offence to be committed. Failing this amendment, the criminal provisions of the Act will not be aligned with the trigger for the duty of care. Furthermore, trivial acts of pollution will be criminalized, which is not in the interest of the public or the criminal justice system or in the interest of environmental legal enforcement.

While BUSA does not oppose the inclusion of criminal penalties in this legislation, it does not believe that provisions that could be subject to constitutional challenge are an appropriate way to proceed.

It is therefore proposed that Government seek external legal advice before proceeding with this approach, alternatively that it simply aligns the trigger for the duty of care and criminal conduct with reference to significant pollution or degradation”.

In addition, non – compliance with these provisions (relating to the duty of care in section 28 of NEMA) can also be managed through directives to be issued under section 28 (4) of NEMA or the issuing of compliance notices by the EMI in terms of section 31D and L of NEMA. Failure to comply with these notices constitutes offences in terms of section 31H. Adequate provision on compliance and enforcement of these matters already exist in the Act.


	The comment on the threshold is valid.  However, the Department is more comfortable with the wording as is.  Firstly the threshold of significant makes the burden of proof in criminal cases higher than it already is.  Secondly it is unlikely that the State will prosecute cases of insignificant pollution.  One should rather consider removing the threshold of “significant” from section 28, because it sends out the message that insignificant pollution is tolerated, but the cumulative effect of a number of insignificant pollution incidents could have a significant impact on the environment.  The National Water Act, 1998 contains similar provisions without the threshold of “significant”.

If the above argument is not accepted by the Portfolio Committee, we suggest the following wording:
“(14) No person may—

(a) unlawfully and intentionally or negligently commit any act or omission which causes or is likely to cause significant pollution or degradation of the environment;

(b) unlawfully and intentionally or negligently commit any act or omission which may detrimentally affects or is likely to affect the environment in a significant manner; or 
(c) refuse to comply with a directive issued under this section.”

The Department disagrees that the current provisions on enforcement is adequate.  A need has been identified for a general environmental crime as contained in the Bill.

	
	
	
	
	While BUSA agrees that for public policy reasons a failure to comply with the duties imposed by section 30 of NEMA should be criminalized, there are circumstances in which this is not appropriate. This is to some extent based on the current framing of NEMA. For example, the person who owns a hazardous substance involved in an emergency incident may have no control over it and therefore ought not to be responsible for the negligence of a driver with those employer it has contracted to transport the substance. In those circumstances it is unfair to criminalise the conduct of the owner of the hazardous substance (who falls within the definition of a responsible person), who may have had no opportunity with section 30 (4).


	The Department disagrees with this view.  The current section already places the responsibility on certain categories of persons.  The amendment does not change this position.  The Department needs an additional enforcement mechanism for this section.

	
	
	
	
	Section 14

The deletion of the provisions is supported, provided that a new section 1 is included to say that access to environmental information is governed under the provisions of the Promotion of Access to Information Act, 2 of 2000 (PAIA). This is discussed in more detail below.


	PAIA applies automatically.  Suggested amendment not necessary.

	
	
	
	
	Section 15

In BUSA’s view it is desirable and not onerous for an Environmental Management Inspector to carry the notice issued to him or her so that those over whom he or she intends exercising powers are able to determine for which specific environmental laws he or she is appointed. BUSA therefore opposes the deletion of “and the notice issued to the inspector in terms of section 31D (3)”.


	The legislation in terms of which the EMI may act is indicated on the ID Card.  Please refer to the Department’s explanation above.

	
	
	
	
	Section 20 (b)

In BUSA’s view, the provision that a court can order remedial measures to be undertaken is problematic unless the Act is also amended to provide for appropriate and extensive evidence by properly qualified officials or experts. BUSA’s reason for this position is that judges and magistrates are not usually well – versed in matters of pollution or remedation. Furthermore, in some circumstances, the determination of appropriate remedation required may rely on highly technical issues with which judicial officers are unlikely to be familiar and will therefore be unable to determine without specialist advice.

In addition, this will have to be aligned with section 300 (1) (a) of the Criminal Procedure Act 51 of 1977 which also regulates the competencies of the criminal court that are provided for in this amendment.


	A similar provision is contained in section 29(7) of the Environment Conservation Act, 1989 and does not create a problem.  Evidence is usually led to put the presiding office in a position to make a decision.


	
	
	
	
	Section 22

This section substitutes the schedule actually creates new offences under existing statutes and provides for severe penalties on conviction. In BUSA’s view the creation of new offences under existing statutes and the creation of severe penalties on conviction are unreasonable and unfair, particularly in the absence of the context of the relevant statute.


	The Department disagrees with these views.  The Schedule only makes section 34 of NEMA applicable to already existing offences.  This section give additional powers to magistrate’s courts, when a person is convicted for offences listed in terms of the schedule.

	PE66
	John Scotscher
FSA & PAMSA Environmental Consultant
	NEMA
	NELA
	Existing Section 31F (2) remains as is currently legislated. Removal of the need to provide evidence of the designated authority in terms of which acts and specific provisions thereof is not supported.


	See proposal made above.



Other comments received
	Nr
	Organization
	Act
	Bill
	Comment
	DEAT Response

	G1
	
	
	
	3.  Insertion of a new section 49A – providing for ownership and control of animal species occurring in and escaping from protected areas

It is proposed that a new section be inserted into the NEMPAA which deals with ownership of and control over animal species occurring in and escaping from protected areas. 

 South African wildlife laws are rooted in Roman – Dutch common law and are expressed in many overlapping (and at times conflicting) statutory enactments at the national, provincial and local level. Central to the current treatment of wild animals in South Africa is the application of the outdated notion that these animals can in certain circumstances be considered to be res nullius (belonging to no one).  This notion and the law that has been built on it, is inconsistent with South Africa’s customary law, the National Environmental Management Act and the Constitution.  It is also out of step with the current social perception that wild animals, particularly those occurring in protected areas, are part of the national heritage and should be protected as such.   Similarly, the recognition in international law of the concept of the global commons, of which wildlife heritage is an inextricable part, is also not reflected in South Africa’s current laws.  

This section is intended to address this.

It is therefore proposed that a new section 49A be inserted into the NEMPAA which reads as follows:

“Ownership of and control over animal species occurring in and escaping from protected areas 

“49A. (1) [Subject to section 2 of the Game Theft Act, 1991 (Act No. 105 of 1991), all] (Note: Please delete this.   The Game Theft Act does not apply to state owned and controlled animals escaping from state owned and controlled protected area.  It is therefore inappropriate to refer to this here..) All animals occurring in protected areas are, for as long as they occur in protected areas, and provided that private ownership of such animals species cannot be proved to have been lawfully acquired by a third party, (Note:  These words in red must be inserted in order to prevent privately owned protected areas (e.g.. nature reserves) in which wild animals are in fact privately owned by the owners of these protected areas, from being included in this section) deemed to be public assets held in trust by the State for the benefit of present and future generations as part of the public estate.    

(2) If an animal in public ownership as contemplated in subsection (1) escapes, the managing authority of a protected area must take all steps reasonably necessary to capture such animal or otherwise deal with it in its discretion in order that the public interest is best served and any danger posed by such animal is averted or minimised.

(3) Subject to subsection (4) no person may in any way hinder or interfere with the management authority in its efforts to give effect to the provisions of subsection (2).

 (4) The management authority must implement the provisions of subsection (2) and (3) in a manner [consistent with national legislation – see explanatory note below] and which takes into account the threat posed by such escaped animal to the spread of animal diseases or other veterinary harm.  (Note – It is recommended that the words “consistent with national legislation” be deleted.  To the extent that it is intended that this refer to national veterinary legislation, we mention that this is already covered by the remained of wording in this subsection.  To the extent that it is intended to refer to any other national legislation pertaining to the management of these incidents, we would like to suggest that this be deleted as there are a number of inconsistencies contained in existing national and provincial legislation dealing with this.  This NEMPAA amendment is proposed to commence a process by which all legislation can be realigned to comply with and to reflect the correct legal principles contained in NEMA and the Constitution that deal with these issues.)

(5)(a) Any person who becomes aware of an animal escaping from a protected area is obliged to immediately report this to the management authority of the area concerned.   

(b) A wilful failure to take reasonable steps to comply with subsection (5)(a) constitutes an offence.  (Note:  This subsection is intended to replace the subsection (5)(b) in the NEMA Laws Amendment Bill.  We need to have a mechanism to enforce subsection (5)(a).  We also need to take into account the difficulties that some persons may have with reporting these kinds of incidents.  As such, the words “wilful failure to take reasonable steps to report these incidents” is recommended as they should provide the required objectivity and scope to accommodate varying circumstances.)

(6) This section does not prevent a person from killing an animal in self – defence where human life is threatened provided that any steps taken in this regard is immediately reported to the management authority concerned.

 (7) All animals which emanate or escape from a protected area, notwithstanding their escape, the common law or any other legislation providing otherwise, remain at all times thereafter the property of the State as trustee until such animal is lawfully acquired by another party. 

(8) Neither a management authority nor any of its members, officers or employees shall be liable for any damage or loss caused by any animal in or escaping from a protected area unless the damage or loss caused is attributable to any negligent or intentional act or omission of the management authority or any of its members, officers of employees.”.
	The comments from SANParks are noted.  The Game Theft Act is not applicable and reference to it should be removed.  The Department suggests that the reporting requirement be retained, but that failure to report is not criminalised.
We suggest that the section be reworded as follows:
“49A. (1) An animal occurring in protected areas are, for as long as they occur in protected areas, and unless the contrary is proven, public assets and held in trust by the State for the benefit of present and future generations.  

(2) If an animal contemplated in subsection (1) escapes, the managing authority of a protected area must—

(a)  take all steps reasonably necessary to capture such animal; or (b)  deal with such animal in a manner that—

           (i)   best serve the public interest, or 
            (ii) avert or minimise any danger posed by such animal. 
(3) Subject to subsection (4) no person may in any way hinder or interfere with the management authority in its efforts to give effect to the provisions of subsection (2).

 (4) The management authority must implement the provisions of subsection (2) and (3) in a manner which takes into account the threat posed by such escaped animal to the spread of animal diseases or other veterinary harm.  
(5)Any person who becomes aware of an animal escaping from a protected area is obliged to immediately report this to the management authority of the area concerned.   

 (6) This section does not prevent a person from killing an animal in self–defence where human life is threatened, provided that any steps taken in this regard is immediately reported to the management authority concerned.

 (7) Notwithstanding the common law or any other legislation, all animals which emanate or escape from a protected area, remain at all times thereafter a public asset until such animal is lawfully acquired by another party. 

(8) Neither a management authority nor any of its members, officers or employees shall be liable for any damage or loss caused by any animal in or escaping from a protected area unless the damage or loss caused is attributable to any negligent or intentional act or omission of the management authority or any of its members, officers of employees.”


	
	
	
	
	7.    Section 88 and 89 – Offences and Penalties

SANParks recommends that the provisions of section 34 of the National Environmental Management Act should be made to apply mutatis mutandis to all convictions of all or any offences provided for in the NEMBA and the regulations to NEMPAA. 

	The Minister and MEC may by regulation amend the list of legislation to which section 34 applies.  The list can therefore be expanded in a separate process.


	G2
	SANParks:

Submission dated 5 June 2008 

Suggested amendments to the NEMA Laws Amendment Bill are highlighted in red.
	NEMA
	National Environmental Laws Amendment Bill 


	1.  The heading appearing below Part 2 and immediately above section 31A should be amended to read “Application and enforcement of Act and any specific environmental management Act.  The current heading creates the impression that Part 2 only applies to the NEMA, the NEMPAA and the NEMBA.  This is not correct.
	The comments from SANParks are supported.

Amendment to be incorporated in Bill.


	
	
	
	
	2.  Section 31A needs to be amended by the deleing of the words “the specific environmental management Acts” and the replacement thereof of the words “any specific environmental management Act”.
	The comments from SANParks are supported.

Amendment to be incorporated in Bill.

	
	
	
	
	3.  Section 31J needs to be amended to provide for EMI’s to be able to also search any container, bag, item or thing.  EMI’s should not be restricted to the extent that the existing section 31J only allows them to search a vehicle, vessel, aircraft or pack – animal and to seize anything contained in or on a vehicle, vessel, aircraft of pack – animal which they think may and can be used as evidence in the prosecution of an offence.  EMI’s really need to also be able to search anything that they suspect contains, houses or carries within it, any specimen, article, substance or other item which on reasonable suspicion is suspected as having been used to commit an offence or which may be used as evidence in a prosecution of an offence.   

As such it is recommended that section 31J. (1) and 31J. (2) be amended to provide for this. 
	The comments from SANParks are supported.  See recommended text hereunder.


	
	
	
	
	4.  Section 31K(1) needs to be amended to allow for routine inspections of not only buildings, land, premises and vehicles, but also for routine inspections of vessels, aircraft, pack – animals, containers, bags, boxes and anything else that they suspect contains, houses or carries within it, any specimen, article, substance or other item which on reasonable suspicion is suspected as having been used to commit an offence or is the subject of an offence, or is held contrary to the provisions of any law or term or condition of a permit.  See amendment recommended below.

(a)  the substitution for subsection (1) of the following subsection:

“(1) An environmental management inspector, within his or her mandate in terms of section 31D, and subject to subsection (2), may, at any reasonable time conduct routine inspections and [,] without a warrant, enter and inspect any building, land or premises or search any vehicle, vessel, aircraft, pack – animals, container, bag, box, and the like for the purposes of ascertaining compliance with—

(b) the substitution for subsection (5) of the following subsection:

“(5) While carrying out a routine inspection, an environmental management inspector may seize anything in or on any building, land, premises, vehicle, vessel, aircraft, pack – animals, container, bag, box or the like [business or residential premises or land or vehicles] that may be used as evidence in the prosecution of any person for an offence in terms of this Act or a specific environmental management Act.”. (This subsection needs to be consistent with (1) above.)

(c) by the substitution for subsection (7) of the following subsection:

“(7) An environmental management inspector may exercise on such building, land, premises, vehicle, vessel, aircraft, pack – animals, container, bag, box or the like any of the powers mentioned in section 31H.”.
	The comments from SANParks are supported.

Amendment to be incorporated in Bill.  Suggested amendment:
a)  the substitution for subsection (1) of the following subsection:

“(1) An environmental management inspector, within his or her mandate in terms of section 31D, and subject to subsection (2), may, at any reasonable time conduct routine inspections and  without a warrant, enter and inspect any building, land or premises or search any vehicle, vessel, aircraft, pack – animals, container, bag, box, item and the like for the purposes of ascertaining compliance with—

(b) the substitution for subsection (5) of the following subsection:

“(5) While carrying out a routine inspection, an environmental management inspector may seize anything in or on any building, land, premises, vehicle, vessel, aircraft, pack – animals, container, bag, box, item or the like that may be used as evidence in the prosecution of any person for an offence in terms of this Act or a specific environmental management Act.”. 
(c) by the substitution for subsection (7) of the following subsection:

“(7) An environmental management inspector may exercise on such building, land, premises, vehicle, vessel, aircraft, pack – animals, container, bag, box, item or the like any of the powers mentioned in section 31H.”.


	
	
	
	
	5.  Is there any way that the benefits of the entire section 34 can be extended to all and any offences committed under any of the specific environmental managements Acts?  Why is it necessary to limit these benefits to only some offences committed under these Acts?  One way of doing extending the benefits of section 34 a lot further than is currently the case, is to amend section 34 to refer not only to Schedule 3 offences, but to all and any offences committed under any of the specific environmental management Acts.  In other words, wherever reference is made in section 34 to Schedule 3, you should include the words “and or under any specific environmental management Act” after the reference to Schedule 3, and then take out any reference to specific environmental management Acts from Schedule 3. 
	To be considered.  However, we followed the current construction of the schedule.

	
	
	
	
	6.  Section 34D needs to be amended to provide for a forfeiture not only in the event of a conviction of an offence under NEMA, but also upon and in the event of a conviction of any offence committed under any of the specific environmental management Acts.
	The comments from SANParks are supported.

(1) The court convicting a person of an offence in terms of this Act or any of the specific environmental Acts may declare any item including but not limited to any specimen, container, vehicle, vessel, aircraft or document that was used for the purpose of or in connection with the commission of the offence and was seized under the provisions of this Part, to be forfeited to the State.


	
	
	
	
	7.  Section 34H should be repeated as is in both the NEMPAA and the NEMBA – as both of these Acts also sit with jurisdiction problems when it comes to prosecutions.
	The comments from SANParks are supported.

34H. Notwithstanding anything to the contrary in any other law, a magistrate’s court shall have jurisdiction to impose any penalty prescribed by this Act or any of the specific environmental management Acts.’’.


	G3
	DEPT OF AGRICULTURE

20/05/08
	NEMA
	
	(1) The Act makes provision (3A) for the establishment of for or and advisory committees and all through the Act. The Act in 3 (A) reads: “The Minister may, at his or her own discretion, by notice in the government gazette (a) (b)………………….”. All through the Act, there are insertions of the role of the Committee, bolded and in brackets. If these committees are based on discretion, then the tasks allocated to their advisory role to the Minister must be scrapped from the reading of the Act. It will then be inferred that the ruling by the Minister was done on consultation and therefore decisions by the Minister. Otherwise, the provision has to read “The Minister must appoint subject matter fora or advisory committees………..”. This will therefore cushion the decisions of the Minster as joint or consulted decisions. The Committee features in different facets within this Act and if the role of the Committee is to ensure good and sound governance, then the Minister must appoint.

(2) In terms of Schedule 3, the Agricultural Pests Act, 1983 (Act 36 of 1983) is not mentioned.

The other areas of amendments are good and can assist in the repealing of the Agricultural Pests Act.
	Noted

	G4
	DWAF  30/05/08
	NEMBA
	
	1. Categorization of invasive species - the same provision as in the alien provisions should be included for invasives OR in the Section 98 the Minister must be allowed to categorise species - (if I recall correctly, sect 98 provides that regulations may apply generally with respect to all species or only to specified species - David once mentioned that if you amend that to allow for Notices to also apply only in certain circumstances, areas and to certain species it could solve the problem - I don't know whether that is correct) 
2. Exemption from certain activities - I thought that we may include an OR between the different activities in the definition - then you can regulate import of all alien species, but not necessarily the possession - there were a lot of criticism that the definition of restricted activity does not allow DEAT to regulate the "problem" activities. This also applies to TOPS species where we had challenges regulating all the activities listed in the definition of restricted activities. 
3. Maybe allow for exemption of alien species under certain circumstances or for specific activities - expand on current exemptions in Section 66 
4. AND don't forget the nuanced approach to the duty of care in terms of Invasives - the act is very strict in terms of invasives and DEAT must either list ONLY those that needs to be controlled and eradicated or amend the provisions that allow for control without eradication. The better option is to regulate species that could be invasive but that should not necessarily be eradicated under the alien provisions. 

5.      This one is a bit radical - but maybe make the alien provisions also a listing provision - i.e Minister to publish a list of alien species that will be regulated and Minister to categorise those and make regulations applicable to categories. Import of alien species - prevention measure - must however still be included.
	Noted.

Covered in sections 97(1)(c)(vi) and 98(1)(c)(iii)

To be regulated in regulations

To be regulated in regulations

Noted

Covered under sections 67(1) and (2)

	G5
	DPE  30/05/08
	NEMA
	NELA
	· The amendments do not directly address the EIA process, or the streamlining there-of, per se. Some provisions can however contribute  to a streamlined process.

· The amendments do not address the implementation of the Air Quality Act of 2004 per se.

· The amendments do significantly increase the financial liabilities and the penalties that SOE can accrue from a breach of the country’s environmental laws.
	Noted, the EIA process is directly dealt with in B36 of 2007

Noted

Noted

	G6
	SANBI  13/06/08
	NEMBA
	
	Section 81(1)(a): The insertion of ‘the commercialisation phase’ of bioprospecting is welcomed as the trigger to initiate the application for a bioprospecting permit and negotiate benefit-sharing agreements.  

Should this section not also make reference to traditional knowledge i.e. commercialisation phase of bioprospecting involving any indigenous biological resources and traditional knowledge?

Section 81(A)(i) to (iii) A bioprospector in the discovery phase may still, under provincial ordinances be required to obtain collecting permits from the provincial authorities in order to ensure that collection of material will take place in a sustainable way and that the collection will not have a negative impact those biological resources?  A Material Transfer Agreement entered into with the provider of the indigenous biological resource at the time of collection of biological resources will also ensure that there is evidence of prior informed consent to collect the material.

Definitions of the ‘discovery phase’ and ‘commercialisation phase of bioprospecting’  and commercialisation should be included in the Act.

Section 81(1)(b) The addition of reference to ‘a specific individual’ will enable the bioprospector to negotiate with traditional healers as well as any other individuals providing the material, as well as communities.  We suggest that the reference should be to ‘specific individuals’ as there is often more than one stakeholder, other than communities, involved in providing indigenous biological resources or traditional knowledge.

Section 85(3)(a) and (b) It makes sense to consider the appointment of a Trustee to administer the Bioprospecting Trust Fund under the terms and condition set by the Director General who is presumable ultimately accountable However, would it not be advisable, in that case to have more than one Trustee if a National Bioprospecting Trust Fund is retained?

Alternative Section 85(1)(a) & (b) Material Transfer Agreements do not usually generate moneys (apart from occasional handling fees or collecting permit fees) because they cover the collection of material and research in the discovery phase of bioprospecting.  They may, however generate other non-monetary benefits such as the sharing of knowledge or technology.  The inclusion of MTAs in 85 (1) creates the perception that they will generate an income.

Many stakeholders who are identified to receive the financial benefits arising from bioprospecting would probably prefer that monies generated be deposited in individual Trusts rather than going into a National Trust Fund.  However, this will create additional financial and resource burdens for the bioprospectors, who may not be in the position to do so, to establish, control and manage the trust fund.

Section 86 (1)(b) We welcome the indication that the Minister is given the authority to exclude certain categories of research involving indigenous resources or commercial exploitation of indigenous biological resources.  This would pertain specifically to collection of indigenous biological resources for basic research such as taxonomic studies as well as industries that have already been set up based on indigenous biological resources such as Rooibos and Honeybush tea.

Regulations 97 (1) (b) (e) (iii) This clause also implies that money will be generated through Material Transfer Agreements.

It is a pity that the drafters did not use this opportunity to clarify: 

· the ownership of indigenous biological resources, and

·  the separation of the requirement for a Material Transfer Agreement at the point of access of the indigenous biological material stipulating the terms and conditions under which the biological resource is made available and indicating the provider’s prior informed consent and the requirement for a Benefit-sharing Agreement entered into when commercialisation is envisaged.

· There is still no clarity in the value chain of the drug discovery which extends from collection of plant material through research to mass production by a pharmaceutical company as to who is the bioprospector that needs to apply for a bioprospecting permit.  It would be helpful to have clarity in the Act on this issue especially if the project did not start out with a bioprospecting focus.
	“commercial exploitation” includes the following activities in relation to indigenous biological resources -

(a) the filing of any complete intellectual property application, whether in South Africa or elsewhere;

(b) obtaining or transferring any intellectual property rights or other rights;

(c) commencing clinical trials and product development, including the conducting of market research and seeking pre-market approval for the sale of resulting products; or 

(d)       the multiplication of indigenous biological resources through cultivation, propagation, cloning or other means to develop and produce products, such as drugs, industrial enzymes, food flavours, fragrance, cosmetics, emulsifiers, oleoresins, colours and extracts.
“commercialisation phase of bioprospecting” means any research on, or development or application of, indigenous biological resources where the nature and extent of any actual or potential commercial or industrial exploitation in relation to the project is sufficiently established to begin the process of commercialisation;

“discovery phase of bioprospecting” means any research on, or development or application of, indigenous biological resources where the nature and extent of any actual or potential commercial or industrial exploitation in relation to the project is not sufficiently clear or known to begin the process of commercialisation;
Although these definitions are provided for in the regulations – we could consider including them in the Act as well. DEAT supports this proposal.
Noted, beyond scope of current discussions

Noted, beyond scope of current discussions



	G7
	PC
	NEMBA
	NELA
	Section 10(3) " Upon its winding-up or dissolution of the South African Biodiversity Institute must transfer its remaining assests or the proceeds of those assets, after satisfaction of its liabilites, to the State or to some other institution, board or body with objects similar to those of the South African Biodiversity Institute and which itself is exempt from income tax in terms of section 10 (1)(cA) of the Income Tax Act, 1962 (Act No. 58 of 1962)."
	Insertion of section 36A in Act 10 of 2004

34. The following section is hereby inserted in the National Environmental Management: Biodiversity Act, 2004, after section 36:

“Winding up of Institute

Insertion of section 36A in Act 10 of 2004

34. The following section is hereby inserted in the National Environmental Management: Biodiversity Act, 2004, after section 36:
“Winding up of Institute

36A(1) The Institute may not be wound up except by or in terms of an Act of Parliament.
(2). Upon winding-up or dissolution of the South African Biodiversity Institute, its remaining assets or the proceeds of those assets, after satisfaction of its liabilities, must be transferred to the State or to an equivalent Schedule 3A Public Entity contemplated in the Public Finance Management Act, 1999 (Act No. 1 of 1999), which has the same objectives as the South African Biodiversity Institute and which itself is exempt from income tax in terms of section 10 (1)(cA) of the Income Tax Act, 1962 (Act No. 58 of 1962). ”.


	G8
	DENNIS DE NECKER

15/06/08
	NEMA
	
	Why can the fines not be a MULTIPLE of the value of the crime?

R10million is a small price to pay when the crime has already secured over R200million in revenue for the perpetrators. 
	Noted

	G9
	GDACE  18/06/08
	
	
	The suggestion to overcome this challenge would be to add an additional power in relation to routine inspections (section 31K NEMA).  With this extension of the routine inspection power, EMI’s stationed at or responsible for National Ports of Entry and Exit would be able to detect irregularities on a far broader scale and without the need to formulate “reasonable suspicion”.  Should the EMI find anything that could constitute a crime as a result of the routine inspection, further investigation can then be initiated without further amendments to the EMI powers as there would then be “reasonable suspicion”.

As the extension of the power to conduct routine inspections could be far-reaching and potentially open for abuse, the following limitations on the power are proposed:

1) Only EMI’s appointed in accordance with section 31B of NEMA 107/1998, would be able to execute such powers; 

2) Only EMI’s who are either stationed at a National Port of Entry and Exit, or whose responsibility it is to monitor compliance at these Ports may be granted such powers;

3) The power should be specifically mentioned in the designation letter of the EMI.
	The comments from GDACE are noted.

See proposed text above.


	G10
	TRANSNET  18/06/08
	NEMA
	NELA
	· Section 22 – if par (2)(a) is deleted, par (b) should be deleted too.

· Section 24G(1A) purpose of an application for rectification should be clarified. Reference to administrative fine should be added in subsection (2)

· Amendment of subsection 28(8) does not comply with the principles of administrative justice.  Anticipatory costs are not defined and the determination thereof seems to be wholly arbitrarily.

· Deletion of requirement in 31F to produce notice would undermine transparency and legal process.

· Jurisdiction of magistrates over offences with penalties of R10 million may not be appropriate.  Consider giving magistrates jurisdiction over specific offences. 
	Amendment to be incorporated in Bill.
Not amended in the current Bill.  

Noted.  See comments above.
Noted.  See comments above.
Noted.  See comments above.

	G11
	BIOWATCH  19/06/08
	NEMBA
	NELA
	Biowatch welcomes the indication that the Minister of Environmental Affairs and Tourism was sufficiently concerned about genetically modified organisms (GMOs) to list the release of GMOs as an activity requiring environmental assessment in Act 10 of 2004) and now to have enhanced this to an environmental impact assessment in the Bill upon which we are commenting.

A number of documented and peer-reviewed studies indicate there is a strong possibility that the release of GMOs into the environment may pose a threat to indigenous species or the environment. For this reason, the requirement to conduct an environmental impact assessment should be obligatory before the release of GMOs into the environment.
	After due consideration, the Department is of the view that due to the fact that environmental impact assessments for GMO’s are still under development, the amendment should not be continued with.  The issue is currently addressed in a parallel process in terms of chapter 5 of NEMA.
It is recommended that the amendment be removed from the Bill.

	G12
	XSTRATA SOUTH AFRICA  19/06/08
	NEMA
	NELA
	· Section 24G(1A) requirement to apply to the Minister or MEC for rectification will be an additional burden to already stretched capacity in provinces.

· “Anticipatory Costs’ in Section 28(8) – does not confirm how/ procedure of calculating anticipatory costs and the considerations to be taken into account.

· Retrospectivity in section 28(16) – not supported.

· Section 31 – Constitutionality of EMI’s powers should be reviewed. 
	Not amended

See amendment above.
See comment above.

Noted.  

	G13
	TEKPLAN ENVIRONMENTAL

 19/06/08
	
	
	1 S9 of the Bill seeks to amend s24G of NEMA to provide that a person who has committed an offence in terms of s24F(2) or has admitted to committing such an offence may only apply for rectification if the Minister or MEC concerned, as the case may be, directs that person to submit such an application for rectification. 

2 In this regard the explanatory memorandum of the Bill states: 

"[A]t present a person who commits an offence has the discretion to apply for rectification. The Minister or MEC would be obliged to consider the application thus wasting time that is already stretched to process such an application."

3 Tekplan appreciates the limitations on the Minister and the MEC's time and resources and supports the objective of streamlining NEMA in the interests of efficiency.  
4 However, the proposal that persons who have contravened the relevant provisions would be able to apply for rectification only if directed to do so by the Minister or MEC concerned is problematic: 

4.1 Persons who have contravened the relevant provisions and who wish to remedy their non-compliance will be unable to do so - despite their best intentions - unless they are directed to apply for rectification.  The proposed amendment would have the effect of blocking access to the rectification procedure by persons who have not been directed to apply for rectification.  This is particularly problematic because contravention of the environmental authorisation provisions constitutes an offence and offenders would remain liable to prosecution.  This differentiates without cause between those whose applications are accepted and those who are not directed to rectify their conduct.  This differentiation potentially contravenes the equality provisions of the Constitution of the Republic of South Africa, 1996;

4.2 it is also administratively unfair.   As it stands, the Bill lacks due process and the decision as to who would be directed to apply for rectification would be arbitrary.  The Bill does not prescribe the procedure to be followed by persons who wish to be directed to apply for rectification or the criteria to be taken into account by the Minister or the MEC in considering whether to direct a person to apply for rectification; 

the Bill does not create alternative procedures for a person who has not been directed to apply for rectification to address their past behavior and particular circumstances with reference to the ECA eia Regulations, even though they have admitted to contravening the relevant provisions.

Tekplan's proposed amendment

5 In order to streamline NEMA and to ensure the efficient use of the Minister's and the MEC's resources we propose a two-step procedure in terms of which – 

5.1 any person who has contravened the environmental authorisation requirements may apply for rectification, either of their own accord or at the direction of the Minister or the MEC, as the case may be;  and

after considering the application, the Minister or the MEC, as the case may be, may – 
direct the applicant to compile and submit a report or  provide other information as contemplated in s24G(1)(a) and (b), respectively, of NEMA, or both provide a report and prescribed information, if the Minister or the MEC, as the case may be, deems it necessary in the circumstances; or

proceed to make a decision contemplated in s24G(2) of NEMA without directing the applicant to submit a report and/or further information but subject to the provisions of administrative law.
	Not amended

Not amended



	G14
	LAW SOCIETY

 19/06/08
	NEMA
	NELA
	· Definition of ‘specific environmental management Acts’ too narrow.  Disempowers EMI’s.

· Section 17 dealing with access to information should be consistent with PAIA.

· The requirements for rectification applications under section 24G is not clear.  Must the Minister or MEC direct an applicant to apply?

· Definition of Anticipatory costs needed to clarify this addition to the duty of care provision in NEMA?

· Retrospectivity of section 28 of NEMA?
	Noted.  Not amended in current Bill.
Noted.

Not amended.
See amendment above.
Retrospectivity removed.  See comment above.

	G15
	DME  20/06/08
	
	
	The MPRDA has its own sections on offences (98) and penalties (99), thus consensus has to be reached as to whether the offences and penalty sections in MPRDA or in the National Environmental Management Laws Amendment Bill will apply to mining and related activities.

The declaration of the nature reserves and national parks should be done in consultation with the DME, to avoid sterilisation of minerals. Furthermore, it is important that both departments DME and DEAT find a mechanism to deal with the declaration of mined and rehabilitated areas as nature conservation areas as this presents good opportunities for sustainable end land use for mine closure as well as for South Africa’s heritage.

The National Environmental Management Laws Amendment Bill seeks to retrospectively apply provision of NEMA for pollution or degradation of the environment; hence this will also apply to mining and related activities given the fact that the environmental aspects pertaining to these activities will now be regulated in terms of NEMA..
Holders of the reconnaissance permission normally require to fly over certain areas, thus in the case whereby this is to be done over the corridors of national parks, heritage sites, special areas the holder of the reconnaissance permission will be required to seek permission of the management of such specific sites.
	For mining offences the MPRDA offences will apply.  For environmental related offences NEMA will apply.

Covered in section 31(a) and 32(a)(i).
As no mining activities are allowed in accordance with section 48 of NEMPAA, this is irrelevant.

	G16
	City Of JHB  04/07/08
	NEMA

NEMPAA
	NELA

NELA
	· Section 11(5)(a) extend the date for the submission of any environmental implementation plans and environmental management plans for periods not exceeding 12 months;- provided that extension should not result in further detrimental impacts to the on the receiving environment.

· No section 24F(2)(a) – suggest section 24(2)(a)

· Section 30 – Fine of R100 000 must be increased to R5/10 million to be aligned to the rest of the Bill.
· 31F(2) Suggest that EMI introduce himself, rather than waiting for public to demand identification.
· 38(1)(a) “(a) [must] may assign the management of a special nature reserve or a nature reserve, in consultation with the relevant organs of state, to a suitable person, organisation or organ of state
	Not amended
Removed by SLA
Considered and amended.  See above.
Noted

Noted. PAJA requires consultation.  However, we disagree that the Minister and the relevant organ of state should agree on the asignment.

	G17
	D/B&C 11/07/08
	NEMBA
	NELA
	Part 6

National botanical gardens

Declaration

33. (1) The Minister, acting with the approval of the Cabinet member responsible for the administration of the land in question may, by notice in the Gazette, declare any state land described in the notice as a—

(a) national botanical garden; or

(b) part of an existing national botanical garden.

(2) The Minister, acting in accordance with an agreement with the owner of the land described in that agreement may, by notice in the Gazette declare that land as a—

(a) national botanical garden; or

(b) part of an existing national botanical garden.

(3)A notice in terms of subsection (1)(a) or (2)(a) must assign a name to the national botanical garden, and Schedule 1 must be amended accordingly.
(4) All notices in terms of sections (1), (2) and (3) must be included in Schedule 1 to this Act, which will contain the name and definition of the land in question, of all proclaimed national botanical gardens.

(5) The sites described in Schedule 1 to the Forest Act, 1984 (Act No.122 of 1984), must be regarded as having been declared as national botanical gardens in terms of this section, and must be appended as Schedule 1 to the National Environmental Management:Biodiversity Act, 2004 (Act 10 of 2004).
Amendment or withdrawal of declarations

34. (1) The Minister may, by notice in the Gazette amend Schedule 1 in order to —

(a) amend or withdraw a notice referred to in section 33, subject to subsection (2);

or

(b) amend the name assigned to a national botanical garden.

(2) The declaration of state land as a national botanical garden, or part of an existing national botanical garden, may not be withdrawn and a part of a national botanical garden on state land may not be excluded from it except by resolution of each House of Parliament.
	NEW AMENDMENT supported by the Department.

Amendment to be incorporated in Bill.


	G18
	DTI 27/05/08
	NEMA
	NELA
	· Measures to enforce compliance and penalise non-compliance should be appropriate and flexible.

· The regulator should pro-actively conduct and consider regulatory impact assessments, and assessment of compliance costs to ensure the unforeseen outcomes that may arise from the implementation of the legislation are addressed.

· To ensure fair enforcement I propose that minimum qualification requirements should be applicable to all personnel used in enforcement.

· Advise against any retrospectivity of provisions. 
	The comments from DTI are noted.

Noted.
Training of EMI’s is prescribed.
Not amended

	G19
	Biosafety Africa  15/07/08
	NEMBA
	NELA
	· We are extremely concerned that the ethos or imperatives underpinning the establishment of NEAF, namely, the mandatory creation of an open and transparent mechanism for public participation, will be completely undermined by the proposed clause 3A.
· The proposed amendments to section 11(1)(b) of the Biodiversity Act comes as a great shock to us, especially since the South African National Biodiversity Institute (SANBI) has yet to even begin implementing the said section 11(1)(b! Indeed, in anticipation of such implementation, DEAT has over a period of three years or so, embarked upon an extensive process, which also involved, to some extent stakeholder participation. We have participated to the extent allowed by DEAT through our attendance at stakeholder meetings and written inputs and comments. We have also placed experts at the disposal of DEAT in order to assist in the design of a comprehensive monitoring system for GMOs.
The provisions of section 11(1)(b) have always been seen as government’s response to addressing the absence of independent monitoring and testing (in the fields/open environment) in South Africa, of the large variety of GMOs released into the South African environment since 1989. This section thus, attempted to remedy the defects contained in the Genetically Modified Organisms Act, the latter, which fails to require independent monitoring of the impacts of GMOs on the environment. It is well known that the GMO Act is a weak and permissive permitting system that does not even set out any risk management measures that the application or permit holder is required to adhere to. 

However, more importantly, section 11(1)(b) was motivated by the need to close the significant gap in knowledge in South Africa, concerning the nature and extent of the adverse impacts of GMOs on the South African environment. This section thus, engendered for the first time, a modicum of confidence in the regulatory system and represented the first set of biosafety provisions in the  body of South African law, dealing with GMO regulation.

Indeed, the hallmark of all responsible safety legislation is that it provides for the taking of measures to ensure that the monitoring of a risky activity continues after approval has been granted. 

‘General surveillance’ is obviously an attempt to narrow down, the peremptory duty on SANBI, to conduct case-by-case monitoring of the impacts of GMOs on the environment. ‘General surveillance’ refers to ‘general observation’ and does not mean that a comprehensive monitoring programme will be put into place. The deletion of the specific references to non-target organisms, ecological processes, indigenous biological diversity of species used in agriculture’ further serves to ensure that the monitoring of immediate, delayed and long term impacts are no longer desirable, and points to the diminution in the political will of DEAT to ensure environmental safety.

“All categories of GMOs” –we are not sure what this refers to. Does this mean that one variety of GM maize, one variety of GM cotton, one variety of GM potatoes and so forth, will be reported on? If this is the intention, then we hasten to point out that it is unscientific to extrapolate the results of the impacts on the environment of one GM variety to another, even if they are similar crop plants. In any event, there must be some correlation between what is being monitored and what is being reported to the Minister. This new clause appears to be fundamentally scientifically flawed. 

· The proposed amendment to Section 57 is to give the Minister the power by way of notice, to exempt any persons from the prohibition of conducting restricted activities involving threatened or protected species as contained in section 57(1).  Whilst we recognise that there should be flexibility in the law to give powers to the Minister to create such exemptions, such powers should not be unfettered. It is our submission that the wide power conferred on the Minister should be accordingly restricted through public participation measures.  
· Section 81A - we recommend that clarity be given as to the form of the notice, the contents of such form, and the requirements or criterion that should be contained in the notice and public access to such notice.  Furthermore, appropriate penalty provisions should be provided for, in cases of non-compliance.

·  Section 85 - we recommend the alternative: that parties set up their own individual trusts.
Section 86 - We recommend that the insertion and amendment in section 86(1) is accepted, provided that the requirement of consultative process in accordance with section 99 and 100 be kept intact under Section 86(2).
· we recommend the insertion in 93A(3) to read as follows:

“In considering an application to renew or amend a permit, the issuing authority must have regard to the same matters which it was required to consider when deciding on the initial application of that permit, as well as any other new and relevant information which may arise at the time of the renewal application”

· Section 98 – fines too low – does not deter foreign private companies.
	The Department disagrees with this statement, as explained above.
Not in agreement.

New wording proposed in consultation with SANBI 

11(1)(b) “must monitor and report regularly to the Minister on the environmental impacts of [any] all categories of genetically modified organism, post commercial release, based on research that identifies and evaluates risk.
The intended role implied in the Biodiversity Act is that SANBI will monitor GMOs only once they are “released into the environment”. The Act makes no provision for any role by SANBI in pre-release evaluations that are undertaken by the GMO Regulatory Authority. This intention needs to be retained or strengthened. The terminology used in the GMO regulatory system refers to ‘post commercial release’.
This is a necessary amendment to enable smooth implementation of the legislation. Not accepted 

This will be further elaborated in Regulations
Some communities have already set up trusts.  Money will be transferred to those trusts from the Bioprospecting trust fund.
Covered under section 86(2).
Wording suggested:
“In considering an application to renew or amend a permit, the issuing authority must have regard to the same matters which it was required to consider when deciding on the initial application of that permit and any applicable new information at the time of the renewal application.


	G20
	CSIR
	NEMBA
	NELA
	Definitions should be inserted for ‘discovery phase’  and commercialisation phase’

Discovery Phase could be defined as meaning “any research on, or development or application of, indigenous biological resources where actual or potential commercial or industrial exploitation has been identified, but is not sufficiently clear or known to begin the process of commercialisation”

Commercialization Phase could be defined as “any development or application of indigenous biological resources where the nature and extent of any actual or potential commercial or industrial exploitation in relation to the project is sufficiently established to begin the process of commercialisation”
We suggest that the fourth activity listed under the definition in the Regulations for “commercialisation” should be amended for clarity as follows:

(d) “the multiplication of indigenous biological resources through cultivation, propagation or cloning with the purpose of producing for sale products, such as drugs, industrial enzymes, food flavours, fragrance, cosmetics, emulsifiers, oleoresins, colours and extracts”

Amendment of the definition of “indigenous biological resource/s”

We propose that reference to “other organism/s” be omitted from the definitions of “indigenous biological resource/s” in Sections 1 and 80(2), as application of the Act to organisms which are not animals or plants will not be practical, bearing in mind the difficulty of establishing whether or not microorganisms may be classified as indigenous.  
	“commercial exploitation” includes the following activities in relation to indigenous biological resources -

(d) the filing of any complete intellectual property application, whether in South Africa or elsewhere;

(e) obtaining or transferring any intellectual property rights or other rights;

(f) commencing clinical trials and product development, including the conducting of market research and seeking pre-market approval for the sale of resulting products; or 

the multiplication of indigenous biological resources through cultivation, propagation, cloning or other means to develop and produce products, such as drugs, industrial enzymes, food flavours, fragrance, cosmetics, emulsifiers, oleoresins, colours and extracts

“commercialisation phase of bioprospecting” means any research on, or development or application of, indigenous biological resources where the nature and extent of any actual or potential commercial or industrial exploitation in relation to the project is sufficiently established to begin the process of commercialisation;

“discovery phase of bioprospecting” means any research on, or development or application of, indigenous biological resources where the nature and extent of any actual or potential commercial or industrial exploitation in relation to the project is not sufficiently clear or known to begin the process of commercialisation


	G21
	Chamber of Mines

22/06/08
	NEMA
	NELA
	The Amendment Bill provides under NEMA that the two formal institutions, which provided for advisory functions and dispute resolution, are removed and that the Minister be left with the discretion whether to have any fora or advisory committees. This restricts opportunities for a) social partners to engage; and b) some of the safeguards to ensure conflicts on environmental law implementation and management can be resolved.

The Amendment Bill includes under clause 1, specific environmental management Act, the ECA and thereby would achieve that all the enforcement provisions and criminal provisions would apply to activities still regulated under the ECA.  

 By referring to sections of NEMA that are already being amended under B36 it creates difficulties in understanding the full effect of the Amendment Bill. e.g. Clause 9 - s24G (refers to as amended by Act 2008).

It is unclear as to who will constitute “a person who has admitted to an offence” – must they have been tried or admitted before court? The introduction of new sub section (1A) as envisaged by clause 9(b) prevents any rectification unless a directive is issued. No mechanism exists (nor steps set out) as to how such an application is to be made. In addition if there is a directive on applying for rectification and this cannot be met, this becomes an offence under s24F(4). 

· Clause 26 – (3) The phrase “…with the Cabinet member responsible for mineral and energy affairs” should be more clear about who the Cabinet member is.

· Sweeping changes to Section 28 are introduced by clauses 10 (a) and (b). The DG is entitled to obtain relief in the form of anticipatory costs for remedial work that he intends carrying out where a directive is not complied from other parties (not the subject parties of the directive) This will visit enormous hardship on possibly innocent parties who are only remotely connected with the anticipated remediation.  

· Clause 10(c) introduces new subsection (14) to make it explicit that it is an offence to unlawfully, intentionally or negligently commit an act which causes pollution (or which may have so caused pollution) or  which detrimentally  affects the environment. No general offences section exists currently in NEMA but it does list in schedule 3 sections of other statutes, which if a failure to comply with the section is proved, give rise to the provisions and penalties set out in NEMA.  (14) effectively criminalises pollution and exposes guilty parties to fines up to 10 million rand or 10 years imprisonment. The significance or otherwise of the pollution or degradation which is relevant in s28(1) for the duty to arise appears then not to be relevant for the offence.  

· The new 28(15) introduces very harsh penalties especially for the purposes of (14). Note that s34 – only covered offences listed in Schedule 3 – so effectively only those listed offences were subject to the provisions of s34 (no NEMA offences were listed in schedule 3 and thus harsher penalties were in effect for non NEMA offences). Note also the amendments proposed to schedule 3  brings about a number of new offences which can be dealt with under s34 particularly with respect to APPA which will include sections that had previously not been offences. But most importantly schedule 3 has now listed other offences under the National Forests Act, National Veld and Forest Fires Act, National Heritage Resources Act, NEM Protected Areas Act, NEM Biodiversity Act, NEM Air Quality Act as well as numerous Provincial Ordinances.

· With regard to NEMA offences, although the new part of s34(A) only applies to offences relating to the EMI, the subsequent sub sections will apply to the general offence created under 28(14) and thereby allow for permit cancellations, forfeitures etc to apply.

· The new 28(16) provides for s28 explicitly to be retrospective i.e. a person/company could be held responsible for pollution or degradation that occurred prior to the coming into effect of “this Act”. Is this the original NEM Act which came into effect in February 1999 or the Amendment Act? This has relevance for understanding the historical liabilities of individuals or companies. Its purpose is to override the Bareki judgement.

· Clause 19 in terms of which the access to environmental information provisions have been deleted, has not been fully aligned with PAIA.

· Magistrate’s court jurisdiction has been included notwithstanding the penalties having been increased beyond the normal – such penalties should be handled by a higher court.

· Amendments to the Protected Areas Act relating to overflying of protected areas may present problems for reconnaissance activities. Clause 26 dealing with s48 appears to limit the ability of the Minister to prescribe conditions under which mining activities may continue in protected areas which were declared before the commencement of the section. The other provisions relate to including the schedule 2 with a full description of the National Parks into the PA Act. It is also necessary to align the Amendment Bill to the Civil Aviation Acts.

· Amendments to AQA relate to reviews attracting a processing fee. More importantly s49 which deals with criteria for a fit and proper extends (c) to cover directors or managers of juristic persons. It also provides for increased penalties.

· All of the penalties must be read and understood within the context of what s34 of NEMA allows i.e. in terms of criminal proceedings (including the personal liability of directors and liability of employers for acts of managers, agents employees and their own liability), as well the actions that the EMIs can take as listed in s34A – G (and now 34H).
	Noted.

Amendment removed by the State Law Adviser.
Amendment removed by the State Law Adviser.

Standard drafting

Noted

Noted.  See comment and proposal above.
Noted

Noted

Amendment has been removed by the SLA.
Disagree.  See comments above.
Section 48 prohibits mining and prospecting activities in protected areas.  

Noted

Noted
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