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SUMMARY OF 2008 SUBMISSIONS TO THE CONSTITUTIONAL REVIEW COMMITTEE

The following is a summary of the 2008 submissions made to the Constitutional Review Committee.

1. CR08 A: BEATY NAUDE

Issue: Including victim's rights in the Constitution

	The Constitution should be amended to include victims' rights. These rights should include the right to:


- Be treated with dignity and respect by the criminal justice system;

- Receive protection, assistance and treatment;

- Access information with regard to criminal proceedings;

- Receive restitution and compensation; and

o Submit a victim's impact statement to court which would draw attention to the harm suffered.

2. CR08 B: ALAN C. BROWN

Issue: Enforcing the equality clause of the Bill of Rights.

	Section 9(3) of the Constitution prohibits unfair discrimination on the various grounds listed in this section. This section needs to be immediately enforced.


Issue: Re-instating the death penalty.

	The Constitution should allow the judiciary to pass the death sentence for offences such as murder and rape.


3. CR08 C: N.K. GOVIND

Issue: Re-instating the death penalty

	Section 11 of the Constitution should be amended to allow for the death penalty when a person is found guilty of taking the life of another.


Issue: Reducing the number of provinces from 9 to 4.

	Section 103(1) should be amended to reduce the number of provinces from 9 to 4.


	Reducing the number of provinces will:


- Reduce the duplication of government structures and services.

- Allow the provinces to become more equally viable economically.

- Allow a more equitable distribution of the population across the province.

- Prevent one province becoming more economically sound in comparison to the other provinces.

Issue: Amending the electoral system to a constituency based system.

	Section 190 and other related sections of the Constitution should be amended to allow for:


- Constituency based elections at national and provincial level.

- Floor-crossing to be abolished.

4. CR08 D: MRS G. M. STEENKAMP

Issue: Not allowing minors access to abortion without parental consent.

	Children under the age of 18 are not allowed to purchase alcohol. However children under 12 can have an abortion without parental consent.


5. CR08 E: MR L. N. HANS

Issue: Suggested amendments to the Constitution

	The name of South Africa should be changed to the People's Republic of Azania


	The National Anthem should not include any lines of "Die Stem"


	The playing fields should be levelled so equality can be achieved.


	The death penalty should be re-instated.


	Property should be expropriated without compensation as those who obtained ownership prior to 1994 did so illegally with the help of the apartheid regime.


	Basic education should be free up to Grade ten.


	Children should be afforded basic human rights including education, food and to be free from abuse.


	Judges should not be allowed to postpone a case on more than one occasion if witnesses are present. Cases, especially those involving murder should be concluded within 3 months. This will reduce case backlogs and alleviate the need to pay judges overtime.


	The number of provinces should be reduced and premiers should be replaced with mayors. This will reduce costs.


	Health care should be free for the poor and unemployed.


	Social security should only be available to the unemployed if they have been retrenched and have proved that they are unemployable. It should be renewed every 3 months and be approved by a Commissioner of Oaths.


	Housing: Affordable two bedroom houses should be made available to the poor at State expense.
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	Taxes: Should differentiate between rich and poor. 


	Pension: Taxes should not be paid on pensions. Alternatively public servants should be taxed. Public servants employed before 1994 should not receive pensions but receive a state pension of R940.


6. CR08 F: L.J. SWANEPOEL

Issue: Amending the Constitution to include a Bill of Responsibilities

Section 3 of the Constitution should be amended to include a Bill of Responsibilities and Duties. These include:

	Responsible parenting: A duty is placed on parents to take care of their children, including their physical and psychological needs. This responsibility cannot be carelessly transferred. The State and the community are responsible for orphans and neglected children.


	Life: God is acknowledged as the creator, sustainer and owner of life and will hold people accountable for it.


	Earth: It is the only inhabitable and inhabited planet and human beings must acquire knowledge to preserve and enjoy the earth.


	Humans: Every person is responsible to use his/her intelligence and body to develop to their full potential. Intoxicating substances should not be used. People must guard against stereotypes and behaviour that degrades others.


	Rulers and officials: Citizens elect public officials to serve their interests and in turn must respect and co-operate with them.


	Property: Honest and productive labour must be rewarded. Citizens must enjoy their property responsibly with regard to others.


7. CR08 G: MOHAMMED FAROUK CASSIM

Issue: Holding Cabinet Ministers accountable to Parliament.

	Section 92(3) should be amended to hold Cabinet members accountable by directing that quarterly reports on specified performance areas be submitted to Parliament.


	Information presented must be aligned to the information contained in the Estimates of National Expenditure. Parliament needs to evaluate work in progress to build public confidence and not after it is completed.


8. CR08 H: INDEPENDENT CIVIC ORGANISATION OF SOUTH AFRICA (ICOSA)

Issue: Review of state funding of political parties.

	Political parties that operate soley at municipal level do not receive state funding.


	Section 28 of the Constitution should be amended to make provision for the funding of political parties that participate at local government level only.


	The Public Funding of Represented Political Parties Act 103 of 1997 should be amended to include parties at local government level that received more than 30 000 votes in the previous local government


	ICOSA does not receive funding as it only has representation at local government level. It is therefore unable to compete with larger parties.


Issue: Changing the name of South Africa 

	The name the "Republic of South Africa" was introduced in 1961 and is the name given to the country under apartheid.


	The name should be changed to "Independent" or "Democratic" State of South Africa.


9. CR08 I: ALJAMA

Issue: Recognition of Shariah Law within our Constitutional framework.

	Equality Laws must be changed in order to allow for legislation recognising Shariah law to be passed. Alternatively the right to freedom of religion should be changed to accommodate Shariah personal and family law without it having to comply with equality laws.


	In 2000, the South African Law Commission drafted a Discussion Paper and a proposed Draft Bill for comment.


	Concern is expressed that Parliament will tamper with Shariah legislation to comply with the Equality clause. This will conflict with the rights of the Ulema and was not envisaged during the Constitutional drafting process.


	Court cases have recognised Islamic marriages but there is no legal framework that facilitates the resolution of differences if they arise. Parties are forced to litigate on the matter.


	A statutory commission of enquiry should be established to hold a referendum amongst Muslims.


	This referendum would decide whether to allow for Shariah compliant marriages or retain the civil marriage system for Muslims.


10. CR08 J: CHRISTIAN ACTION NETWORK

Issue: Suggested amendments to the Constitution

The Constitution should be amended. This is of vital importance to South Africa. Suggested amendments include:

	Section 2: The supremacy of the Constitution could invalidate sections of the Bible and could be used to prosecute Christians. Only the Law of God is supreme. The Preamble should be amended to include: "In humble submission to Almighty God."


	Section 15: Religious observances and education could be banned in terms of this section.


	Section 22: The right to freedom of trade, occupation and profession, could be used to legalise prostitution.


	Section 27(a): Access to reproductive health care services: This section led to legislation that allows for abortion. This contradicts the right to life in section 11.


	Section 16: Freedom of Expression: Pornography is protected under this section although it degrades, objectifies and exploits women and fuels the sex trafficking industry.


	Section 9: Equality: Sexual orientation should be deleted as a protected right. This protection allows for homosexuals to marry. Marriage should be defined as the union of one man and one woman under God. This protection could be interpreted to legalise paedophilia and other deviant behaviour.


	Sections of the Constitution are anti-Christian. God should be acknowledged as sovereign instead of man.


Issue: Recommendations for a new Constitution

The following clauses are recommended for a new Constitution:

	Preamble: God should be recognised as sovereign.


	State's Duty to Respect and Protect Rights: The State must respect, promote and fulfil the rights of the Bill of Rights. These rights are created by God and are immutable.


	Equality: This right includes enjoyment and defence of life and liberty, with the means of acquiring, possessing and protecting, and pursuing and obtaining happiness and safety.


	Dignity: Everyone has inherent dignity.


	Life: This right does not extend to persons who unlawfully take or pose an immediate threat to the life of another. People who commit pre-mediated murders may be sentenced to death if convicted. Freedom and Security of the Person: Law-abiding citizens have the right to obtain, own, carry and use firearms to defend life, liberty and property and to prevent violent crime. The right of self-defence is protected.


	Freedom of Religion, Belief and Opinion: Religious societies shall not be taxed for the erection or repair of any house of public worship, or for the support of a church or ministry. Civil government does not have jurisdiction over any object entrusted to an ecclesiastical government.


	Freedom of Expression: This protection does not extend to obscene, defamatory, blasphemous or profane expression offensive to religious convictions and moral norms. Obscene expression including pornography that is offensive to chastity or purity is punishable. Pornography cannot be broadcasted on state funded media.


	Economic Activity: Citizens shall have the right to participate in a free market economy based on the private ownership of property and individual free enterprise.


	Property: The ownership or transfer of property by gift shall not be taxed.


	Children: Youth offenders of serious crimes should be treated like adult offenders.


	Education: Parents have the right to educate their children. School curriculums should be based on moral and family values.


	Chapter 3 and 4: There must be true separation of powers with effective checks and balances. There must be a direct election of the President. The sovereignty of the provinces must be recognised in a decentralised federal state.


	Separation of Powers: Each branch of government must only exercise their respective powers.


	Government by Consent: Citizens have the right to form a government by consent.


	Laws should not be suspended: Laws cannot be suspended without the consent of the people's representatives.


	Civil Defence: Allows for the creation of civilian militia.


	Types of Authority: A decentralised state should be established with most of the powers resting upon the local government, the family, voluntary associations, churches and the individual. There must be a clear separation of powers with effective checks and balances. Members of Parliament must be directly answerable to their constituencies and not their political party.


11. CR08 K: THABANG VICTOR MOTSOENENG 

Issue: Suggested amendments to the Constitution

	Section 2: This amendment will state that "this Constitution as the Supreme law that founds common law of the Republic..." According to the submitter, the hierarchy of courts will as a result, fall away.


	Section 165(5): This section should be amended to prevent courts from making orders of costs. This will give effect to the rights contained in section 34 and 38 dealing with the rights of access to courts and the enforcement of rights in courts. The public will be able to access courts without a possible adverse order of costs deterring them.


	Section 153: The amendment would direct that a municipality structure and manage its administrative, budgeting and planning processes to give priority to business and economic initiatives of the community. This will give communities the right to receive financial assistance to fund their initiatives.


CR08 L: STAN DAVIS

Issue: Removing the reverse onus to prove unfair discrimination.

	Section 9(5) contradicts section 9(3) and should be deleted. This will allow for the fair and equitable treatment of all persons in every situation.


CR08 M: KOBUS FAASEN

Issue: Defining hate speech

	Section 9 and 10 of the Constitution must clarify when the violation of a person's right to dignity is regarded as hate speech and when it is regarded as crimen injuria.


	The Promotion of and Prevention of Unfair Discrimination Act 4 of 2000, does not give a clear definition of hate speech.


	The Bill of Rights should set out clear guidelines about what constitutes hate speech.


14. CR08 N: INSTITUTE FOR CONSTITUTIONAL AND LABOUR LAW STUDIES.

Issue: Excluding youth or free-born South African's from affirmative action provisions

	Race should not be used as a criterion to determine whether a person can participate freely and fairly in all aspects of political, economic and social life in South Africa.


	The "unguarded and infinite continuation" of affirmative action to address past imbalances should not be tolerated.


	It could never been intended that this constitutionally sanctioned "oppressive and racial discriminatory system of disenfrachisation" would be allowed to exist continuously.


	If affirmative action continues it will impact harshly and unfairly on a large portion of South African citizens. It also impacts on youth and "free-born" South Africans who were not involved or responsible for apartheid.


	The exploitation of legislation that promotes "Black Economic Empowerment" in a manner not in line with the Constitution's framework should not be tolerated. 


	Youth or the free-born generation should be excluded from affirmative action. Failure to do so, directly impacts on other protected rights in the Constitution.


Issue: Amending Section 23(5) of the Constitution

	The Constitution must be amended for legislation to be enacted that directs that employers negotiate with trade unions not classified as representative trade unions.


	The rights of employees who are not members of the majority trade union must be protected. The Constitutional rights that allow for workers to join a trade union are limited by the rights afforded to majority trade unions.


Issue: Including a reference to God in the Preamble of the Constitution

CR08 O:ACDP,MPUMALANGA

	The Preamble of the Constitution should be amended to read "In Humble Submission to Almighty God."


16. CR08 P: CLIVE RUBIN

Issue: Was the Constitutional Twelfth Amendment Act lawfully enacted?

	It is alleged that the Twelfth Amendment Act, an Act amending the Constitution, was not passed with a two thirds majority as required by section 74 of the Constitution.


	According to the submitter, the two thirds majority requirement meant that 267 MPs had to vote in favour of the Bill.


	The Voting Summary and Hansard reflect that 266 MP's voted in favour of the amendment and 65 voted against it.


	The Act was not passed with a two thirds majority. This is a violation of the Constitution and the Act was not lawfully passed.


	Further, the electronic summary of the voting indicated 265 votes in favour of the amendment. The Presiding Officers then voted in favour of the Act bringing the total to 266. The electronic print out was manually altered to include the Presiding Officers' vote. It is alleged that this was irregular and a breech of Parliament's rules as the Chief Whip did not sign the altered figure.


17. CRG8 Q: CHEMICAL AND ALLIED INDUSTRIES' ASSOCIATION (CAIA)

Issue: Limiting provincial power over the environment as listed in Schedule 4

	In terms of Schedule 4 of the Constitution, "environment" is listed as a concurrent national and provincial legislative competence.


	CAIA believes that the functions assigned to provinces in terms of the environment competency, exceeds their capacity to maintain an efficient administration and to meet the minimum standards for rendering the service.


	This competency needs to be restricted to ensure that "capacity intensive authorisation processes' are only undertaken at national level.


	Reasons for Proposal: The National Environment Management Act and its regulations prescribe the process of environmental impact assessments. This includes timeframes for the process to be completed. These timeframes are seldom adhered to. Submissions have been made to the National Department to no avail. The delays have a negative impact and dissuade foreign investment.


18. CR08 R: FREEDOM FRONT PLUS

Issue: Including youth as a designated group in the Employment Equity Act.

	During public hearings conducted by the Portfolio Committee on Labour in 2006, the Freedom


	Front Plus Youth and Tuks Afrikaanse Studente argued that the youth are disproportionately affected by unemployment.


	Youth should be exempted from affirmative action.


	It is proposed that the Employment Equity Act 55 of 1998 be amended to include "free-born South Africans" in the definition of designated groups.


	"Free-born South Africans" are defined as: "All South Africans regardless of race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture and language who reached their compulsory school-going age on or after 27 April 1994.


19. CR08 S: S MOKOENA

Issue: Suggested amendment to the Constitution

	Section 9(1) - (3): Convicted criminals should be excluded from the protection of this section.


	Section 9(a): Equality rights should only extend to "law abiding, obedient, respectful citizens of South Africa."


	Section 9(3): The State may discriminate against a convicted person but not against a law abiding citizen.


	Section 27(1)(a): The right to speedy medical attention in public hospitals should be included here.


	Section 28(1)(b): An obligation to respect, honour and obey their parents and elders should be added here.


	Section 165(3): The section should be amended to state that the functioning of the courts will not be interfered with where appropriate, fair and proper decisions are made or taken.


	Section 176(3): This section should be amended to state that judges' salaries will not be reduced subject to a satisfactory, fair, proper lawful job performance.


	Section 180: The amended section will be made prescriptive by changing the words "may" into "must". This will compel Parliament to pass legislation that deals with the administration of justice in respect of the judiciary.


