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COMMENTS OF THE SOUTH AFRICAN MINING DEVELOPMENT ASSOCIATION ("SAMDA") ON THE MINE HEALTH AND SAFETY AMENDMENT BILL, [B54‑2008] ("THE BILL") 
1 INTRODUCTION

1.1 SAMDA was formed during the course of 2000 as the junior mining initiative by a group of like-minded people associated with various South African junior and Black Economic Empowerment ("BEE") mining companies. The purpose of the initiative is to represent the interests of junior players in the South African mining industry.

1.2 SAMDA's vision is to be the vehicle for the development of a vibrant and sustainable junior mining sector which contributes towards the growth and prosperity of the South African mining industry. Part of its mission is to engage with Government and to facilitate the transformation of the South African mining industry by promoting emerging junior mining companies and those who were historically disadvantaged.

2 BACKGROUND 

2.1 The junior mining sector 

2.1.1 Most of the junior mining companies are "cash strapped" and as a result they cannot do exploration and invest in mining activities without relying on "non-traditional" BEE companies for collaterals and funding of their mining activities.

2.1.2 Venture capital facilities are, at present, not readily available to the junior mining companies in South Africa. The traditional banks are  risk averse that access to  funding for junior mining companies is almost impossible. 

2.1.3 Notwithstanding the above, it is vital that an environment is created in which the junior mining sector can grow and develop, and significantly contribute to the growth and prosperity of the South African mining industry. 

2.1.4 SAMDA supports all initiatives that will improve health and safety in the South African mining industry and recognizes the important role that the junior mining sector has to play in this regard. SAMDA further supports legislation that balances the promotion of health and safety considerations with the important practical considerations in the South African mining industry, and particularly the economic and resource challenges that face junior mining companies.

2.2 General Comments on the Bill

2.2.1 SAMDA supports the need and importance of investigating systems to address the safety challenges of the mining industry. 

2.2.2 Being "cash strapped" and unable to readily access skills and funding as easily as the more established mining companies, a number of provisions proposed in the Bill will have significant effects on the junior mining sector. Certain of these provisions will be discussed in more detail below. 

3 CRITICAL ISSUES FOR THE JUNIOR MINING SECTOR

3.1 Ad Clause 3: Records of training provided in respect of each employees

3.1.1 The new proposed section 10(4) of the Mine Health and Safety Act puts an obligation on employers to keep a record of all training provided in respect of each employee. A large number of junior mining companies conduct a substantial part of their training "on-the-job" and it is very difficult to keep a record of all such training.

3.1.2 SAMDA's Proposal: The provision pertaining to records of training provided in respect of each employee should not require that employers keep a record of all training provided in respect of each employee, but rather require that employers keep a record of all formal training provided in respect of each employee.
3.2 Ad Clause 4: Employer investigations

3.2.1 The new proposed section 11(5)(aA) of the Mine Health and Safety Act requires that employer investigations must commence within 10 days from the date of the event, that such investigations must be completed within 30 days of the date of the event and that a report pertaining thereto must be delivered to the Principal Inspector of Mines within 30 days of the date of the event. 

3.2.2 Persons from various backgrounds (for example miners, engineers, rock engineers, surveyors, ventilation personnel, water control personnel, and safety department personnel) may be required in order to conduct such investigations. A number of junior mining companies outsource these functions because of financial constraints and capacity challenges, and will accordingly be unable to complete employer investigations within the proposed time limits.

3.2.3 In order to improve health and safety in the South African mining industry, it is important for the real and underlying causes of incidents and accidents to be determined during employer investigations, which will assist in the prevention of similar incidents and accidents in the future. A number of junior mining companies face resource challenges, the result of which is that they require longer time periods than the proposed time limits in order to conduct proper employer investigations which aim to obtain the real and underlying causes of such incidents and accidents. 

3.2.4 Furthermore, handing over the reports of employer investigations prior to the Mine Health and Safety Inspectorate's own investigation, inquiry, inquest and/or joint inquiry-inquest proceedings, may unduly influence such proceedings, and defeat the purpose thereof because of the fear of self-incrimination. 

3.2.5 Although the new proposed section 11(5)(aA) of the Mine Health and Safety Act makes provision for the Principal Inspector of Mines to permit a longer period within which the employer investigation may be completed, obtaining such permission within 30 days of the event will be very difficult because of a lack of capacity and resources, and may result in  contraventions of the Mine Health and Safety Act.

3.2.6 SAMDA's Proposal: The new proposed section 11(5)(aA) of the Mine Health and Safety Act should allow at least 45 days time period within which employer investigations must be completed and within which the employer must submit a report to the Principle Inspector of Mines.

3.2.7 Furthermore, the risk of misleading and/or incorrect reports may arise due to fear of self-incrimination during investigation, inquiry, inquest and/or joint inquiry-inquest proceedings. 
3.3 Ad Clause 5: Occupational medical practitioners

3.3.1 The Bill proposes the deletion of section 13(4) of the Mine Health and Safety Act, which allows for the services of a medical practitioner to be engaged until the services of an occupational medical practitioner can be obtained. A number of junior mining companies do not have access to, or the necessary resources to obtain the services of occupational medical practitioners at all their mines. 

3.3.2 SAMDA's Proposal: The current section 13(4) of the Mine Health and Safety Act should at least be retained for junior mining companies. 

3.4 Ad Clause 12: Powers of the Chief Inspector of Mines

3.4.1 Health and Safety Permits

3.4.1.1 The new proposed section 49 of the Mine Health and Safety Act grants the Chief Inspector of Mines the power to grant, amend, suspend and/or revoke health and safety permits. 

3.4.1.2 SAMDA reiterates the importance of creating an environment in which the junior mining sector can grow and develop. It is, at this stage, unclear whether the issuing of health and safety permits will create financial and bureaucratic burdens on junior mining companies. If this is going to be the case, it will impose severe challenges to the junior mining sector.

3.4.1.3 SAMDA's Proposal: The provision relating to the requirement of health and safety permits should be clarified as the current wording of the Bill is unclear. 
3.4.2 Safety management system

3.4.2.1 The new proposed section 49 of the Mine Health and Safety Act grants the Chief Inspector of Mines the power to require all mines or groups of mines to prepare and implement a health and safety management system for mines, as well as a hazard management system for significant hazards mentioned under section 11 of the Mine Health and Safety Act.

3.4.2.2 SAMDA's Proposal: The provision should give the Chief Inspector of Mines the power to require a particular mine or group of mines (and not all mines or groups to avoid one size fits all model) to prepare and implement a health and safety management system for mines and/or a hazard management system for significant hazards mentioned under section 11 of the Mine Health and Safety Act.

3.5 Ad Clauses 14 to 17 and 22: Administrative fines and appeals

3.5.1 Table 2 of Schedule 8 of the Bill proposes that the maximum fine that may be imposed by the Mine Health and Safety Inspectorate is R1 million. Furthermore, the Bill proposes the deletion of the current provision in section 59(2) of the Mine Health and Safety Act, which provides that an appeal against the decision of the Mine Health and Safety Inspectorate to impose a fine will suspend the obligation to pay such fine. 

3.5.2 A number of junior mining companies are "cash strapped" and will face major financial challenges to be able to absorb the quantum of the proposed maximum fines. Furthermore, the payment of such fines prior to the appeal process will place an undue and extended financial burden on such junior mining companies.

3.5.3 SAMDA'a Proposal: The quantum of maximum fines needs to be reconsidered. Clear guidelines, to determine the quantum of fines, should be set out in the Bill, which guidelines should include, amongst others, the consideration of the size of the mining company, as well as its annual turnover. 
3.5.4 Furthermore, the current provision that suspends the obligation to pay a fine when an appeal is lodged should not be deleted. 
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