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Good Morning, I am Jean Grové, and I would like to thank you for the opportunity to address you this morning and take part in the democratic processes of our country.

The Built Professions and Environment Bill seeks to address many challenges that face the profession and the country and I am very excited about much of what the Bill sets out to achieve.  The recognition of students in the Bill and the ability to recognise new professions are particularly positive and needed.  Similarly, the criminalisation of practising in a Built Environment Profession without being registered will greatly increase the protection afforded to the public.

I believe it is possible for the objectives of the Bill to be more fully met, and I humbly present some ideas as to how this may be achieved.
1.) In my written submission, under Clause 1, I address some aspects in regards to definitions that can clarify meanings and intent.

Art and skill are important aspects of the built environment, and that its inclusion better illustrates both the functions and the objectives of the professions.

Sustainability is a term often hijacked, to denote only economic maintainability.  I believe that the intent of the Act is to give sustainability its full meaning, including the protection of the environment and social development.  This is supported by the Act’s objective to provide access to the benefits of the services of professionals to everyone, not just the privileged.

Concepts such as ‘profession’ and ‘category of registration’ can be given greater expression in the definitions, and I indicate that the concept of ‘discipline’, to distinguish between the various forms of engineers, for example, can further serve to ensure that distinct meanings and understandings be established for the divisions within the professions.

Clause 3(b) also includes reference to a term that is ambiguous – “Built Environment Industry”.  This can include construction, facilities management and the like, rather than referring only to the Built Environment Professions.
2.) The objective to promote and maintain the standard of education is critical if we are to achieve the growth we need and provide a dignified environment for all our people.

The Council should certainly discuss with educational institutions the requirements of the professions.  Academic freedom and independence has, however shown itself to be very effective in the development and transmission of knowledge.  As Council has the power to withdraw accreditation from an educational institution if the standard falls below the minimum standard required, there is no need for superfluous provisions that may be seen as interfering with academic freedom and independence and only lead to antagonism. (Clause 4(1)f)

The Council should intervene in the administration of the education system where such administration leads to unfair exclusion.  The Built Environment Professions is almost exclusively taught through full time study, which makes it inaccessible to those who do not have access to funding, or wants to upgrade within their profession.  Where the Council can interact with academic institutions to make part time study possible or in another way increase financial accessibility, they should do so.

Council or the Boards should also ensure that courses capable of being accredited are available in all professions and categories of registration (Clause 17(1)).
3.) Consistency across professions is a highly desirable objective of the Act (Clause 4(1)f).  The differences in focus and approach taken by the professions is important to ensure that all aspects of projects are thought through and balanced, in the interests of the public, the client and the environment.

This suggests that principles should be consistent across professions, but that differences in the regulations giving effect to those principles may exist (Clause 4(1)m).
4.) Cooperation also features in the purposes of the Council and the Act (Clause 4(1)j).  It is suggested that the ambit of cooperation in the Act be expanded to include all spheres of government, as the Built Environment functions on all these levels.

Co-operation should also be strengthened with the closely allied professions of Town and Regional Planning and Land Surveying.  Having all these professions functioning together allows mechanisms to identify challenges and problems in the built Environment and its practises, and pro-actively generate proposals to accelerate the transformation of the Built Environment.

As example of the matters that may be identified and addressed are the following:

a. Densification of cities vs. Maximum density regulations

b. Promotion of Public Transport vs. Minimum Parking standards

c. The difficulty in small scale densification as can be seen through the problems that arise in attempting to provide better accommodations for live-in domestic workers.
Providing better bathrooms to recognise dignity and improving living standards, or additional rooms, where these vulnerable individuals can have the opportunity to have their children live with them, improving family life and giving access to better education facilities, requires consent for a second dwelling unit.  While such provision clearly is not intended as a second dwelling unit, the process is required and has so much cost and hassle attached to it as to make it impractical.  Meanwhile developers buy up swathes of good, settled communities and replace it with lower quality developments that are not nearly affordable for all but the very fortunate.  These factors are effectively remnants of our pre-democratic past.
5.) The Bill calls for international recognition of our professionals (Clause 4(1)m).  If our professionals were of a standard capable of being recognised internationally for excellence, this would allow us to provide the standard of development and environment South Africans aspire to.  Actually having such recognition provides the country with the opportunity to export professional services and gain income for the country.  This also allows our professionals to stay abreast of the latest developments and expertise that can be applied to the benefit of the country.

Existing recognitions and initiatives for recognition are in place and should be accommodated within the Act.  In order to ensure that a good foundation for the establishment and maintenance of such mechanisms is laid, I suggest that international professional bodies be consulted with even during the finalisation of the Act, in order to ensure that the provisions of the law are such that it allows such recognition.

The requirement to have our professions recognised should further be kept in mind when determining the standards of competence for the professions (Clause 16(2)d and e).

I recommend that we give special attention to our position within the SADC and the possibilities for co-operation and recognition within the region and accommodate this in the Act.
6.) Institutional capacity in the administration of the professions is a constraint that was already raised during the framework stage of the formulation of the Bill, and it may be one of the aspects that most needs to be addressed in the new Act.

Currently, there is no transparency or indication of progress in the workings of the councils.  Documents are lost, and any action, from paying an account to applying for registration is delayed.  Delays in registrations result in persons not being able to start practises, practises not being able to take part in tender processes (and particularly losing out on the opportunity to take part in international tenders) and a general level of resentment and antagonism towards the councils.  Perceptions of victimisation flourish in such conditions.

As the staff at the existing councils are already overworked and undertrained, the decision to have a single registrar may make the situation worse, and at the least, I would suggest that each profession has a sub-registrar.

Delegation should also take account of competences of the person delegated to (Clause 4(2)d and 12(3)).  An administrative assistant may be, for instance, capable of dealing with standard applications for registration (although the evaluation of essays and training reports may not be within his or her abilities).  Should the circumstances be unusual, such as in the case of foreign qualifications, there should be a requirement that such application be dealt with at a higher level.

It has also become apparent, through personal experience, that some councils enforce the practises and Codes of the bodies that were replaced by the 2000 Acts, often from before the democratic transition, and that these procedures have not been replaced in seven years.  They cannot justify decisions based on the current regulations, but justify their decisions on ‘it has always been done this way.”  The Act does not seem to make any provision to ensure that such actions do not persist, nor is it clear what appeal procedures may be available.

It is suggested that provision be made for deadlines in which matters must be resolved, or at least acknowledged, depending on the situation.  Where a person is prevented from practising his or her profession, as in Clause 16.2.f, there should be a definite deadline as to the time such suspension may be of effect before such matter must be resolved.

Similarly, the Act calls for certain actions to be taken in the prescribed manner, on the prescribed form etc.  The current Acts also refer to actions that need to be taken in a prescribed manner, but eight years since being enacted, not all these manners have been prescribed yet.  The Act should provide a timeframe within which such prescriptions be made, as well as prescribe the methods and media in which it must be made available.

Currently, attempts to comply with the law are a frustrating and time-consuming process, hampering the functioning of the law-abiding professional.  Those currently operating outside the law, risking the safety of the public, do so without fear of consequence from the law.  I ask this committee to make sure that compliance with the law will be an effective and smooth functioning process, while flaunting of the law should have significantly more real implication than is currently the case.  I will discuss enforcement in more detail later on.

7.) Governance matters very much affect the perceptions and standing of the professions and the council.  I believe that the Act should allow each profession to have its own representative on the Council, whether such profession has a board of its own, or is part of a joint board (Clause 6(1)a).  It may even be considered that some of the larger professions require greater representation.

Similarly, the importance of the input from government departments and the public should not be underestimated, but we should be careful not to dilute expertise through the over-representation of non-professionals.

I am of the opinion that members of the council should not merely not have anything counting against them, but should carry the dignity of the professions (Clause 7(1)), and it should be required that the registrar also comply with the disqualification criteria (Clause 12.1.a).  In order to ensure proper governance, any person appointed to investigate the matters of the council in terms of Clause 7.7, such person should also not be disqualified under any of the provisions of section 7.1, and should not have any vested interest in the outcome of the investigation.

Where the chairperson convenes a special meeting at short notice (Clause 9(3) a), I suggest that a larger quorum be required for such meeting and that a more lenient approach be taken than that prescribed for normal meetings in 7.2.e.

It would be beneficial if it were possible for the members to convene a meeting through the deputy chairperson or the registrar, particularly if the matter at hand makes it unsuitable to address such request through the chairperson.

It should be expected that professional boards will liaise not only on matters affecting itself, but also on matters affecting its professions and professionals (Clause 16(1)d)
8.) In order to maintain the faith of the public, the professionals and the international community in the council, the council should be seen to be independent and objective.

Some clauses in the Bill may threaten such perception of independence and objectivity, such as the requirements for the Minister to approve the appointment and dismissal of the registrar (Clause 12.4); the establishment of boards (Clause 15.1) and consultation with professional bodies (Clause 15.3).  These clauses can be easily amended to ensure that there would not be any need for negative perceptions.  These will certainly also be affected by the vast extent to which Ministerial power is brought to bear on the professions (Clause 44(1)).

There seems to be a contradiction between Clause 16(2)i and Clause 25 as to the determination and recognition of qualifications and whether such is done by the minister or the Boards.  

9.) The criminalisation of practising a profession without being properly registered to do so is a very important step, as many persons practise in the professions without being registered, in defiance of the law, and much illegal construction has taken place.  In a wider environmental sense, heritage and natural resources are being destroyed in the absence of an effective enforcement mechanism.  Suspicions of irregularities and corruption in approval processes abound, and are made worse by the perception that no clear, easy route to report such abuses without being victimised exist.

I believe the provisions of the Act can be strengthened by either allowing the Council to act against persons illegally practising, or by establishing an enforcement agency that can act against individual or bodies that contravene this or any other environmental acts.

Such a body can sensibly have competence to investigate and call for the prosecution of any matters in the built or natural environment, and would cooperate with departments of the environment, local, provincial and national authorities, heritage resource agencies, the Council for the Built Environment, the Coast Guard, the national parks board and all other relevant bodies.

The nature of these offences is not only specialised, but of a different nature than the urgent, life threatening situations that the police service deals with.  These factors lead me to suggest an independent enforcement agency, but it may also be a special unit within the police service.

I believe it would further strengthen the Act if employing an unregistered person were also criminalised.
10.) The Council will enforce the Act and disciplinary procedures primarily through persons without legal background.  In order to ensure certainty of law, equality and procedural  fairness, I suggest some clauses and additions dealing with summary judgement (Clause 36(4)a); burden of proof, presumption of innocence, test for guilt (Clause 38) and summoning of witnesses (Clause 38(6))
11.) The Act should allow firms to make non-BEP’s members, directors, shareholders or partners of a firm, under condition that they do not undertake any work reserved for a registered person (Clause 44(2)).  This is particularly relevant in the case of practise managers, financial directors and the like, but also impacts on the ability of a firm to make use of employee shareholding schemes and other participatory mechanisms.
12.) II suggest that the Act be expanded by introducing a mechanism to ensure that the registrars of companies, close corporations and trademarks only register business names or trademarks that indicate a Built Environment Profession or Service to individuals and businesses that are BEPs and intend using such business name or trademark in the execution of a Built Environment Profession.
THANK YOU VERY MUCH

