Comments on the 2008 Companies Bill
Concerning: Clauses 76, 162, 163 and 165 of the 2008 Companies Bill.

Submitted by I Esser (Senior Lecturer, Unisa) Esseri@unisa.ac.za.
Clause 76 of the 2008 Bill deals with the standards of directors’ conduct. Clause 76(3) is an improvement to the previous clause 91(1)(b). First, the words “honestly” and “benefit” have been removed from clause 76. The uncertainty concerning the difference in meaning of these two words is therefore no longer a problem. The meaning of “the company” is, however, still problematic. No definition is provided of “the company” and there is no indication what is meant by “the company” (“Company” is defined in clause 1, but not for purposes of directors’ duties. Only a general definition is provided which is not sufficient.) The meaning of the “the company” is not clear in terms of the common law and various academics have debated its exact meaning. The Companies Bill created the ideal opportunity to clarify this issue. With the current drafting, it is still unclear whether directors should manage a company for the sole benefit of the shareholders or whether they should consider the interests of other stakeholders. It can be argued that the traditional viewpoint is still applicable due to the wording of the clause (“the company” has always been interpreted as meaning the shareholders collectively) and the Policy Document favouring the enlightened shareholder value approach. In contrast, it can be argued that the application of the Companies Bill is wider than the traditional position concerning in whose interests directors should manage a company when considering the remedy provisions.

Clause 164 (now clause 163) (dealing with oppressive or prejudicial conduct) in the 2007 Draft Bill provided creditors with a direct remedy to protect their own personal interests (as opposed to the interests of the company). They may apply for relief if their own personal interests are affected by the actions of the directors. This provision therefore provides creditors with a remedy to protect their own interests 

I argued that this could be interpreted as indicating that directors have fiduciary duties towards creditors, thus changing the traditional common law viewpoint where the shareholders collectively are the primary beneficiaries. Clause 163 in the Final 2008 Bill provides for relief from oppressive or prejudicial conduct. Creditors have now been removed as a possible applicant for this remedy. This change is welcomed and an indication that the drafters do prefer the traditional position where the shareholders collectively should receive preferential treatment when directors manage a company. Individual shareholders do not receive preferential treatment elsewhere, it is therefore justified to provide them with protection, concerning their own personal interests, in company legislation (creditors, for example, are also protected in terms of insolvency legislation). Clauses 162 and 165 may also create confusion as to whom directors owe their duties to. Only certain stakeholders are mentioned as possible applicants. There is no reason to exclude other stakeholders such as employees and consumers.

This confusion will be eliminated if “the company” is defined. Should one favour the enlightened shareholder value approach, then the definition of “the company” should state that “the company” refers to the shareholders of the company, with the possibility of including other stakeholders (such as, but not limited to, creditors, employees, consumers, suppliers and the environment), but only when it will be for the purpose of profit maximisation for the shareholders. In this way the provision will be in line with the enlightened shareholder value approach and directors will be clear on their duties. If the enlightened shareholder value approach is not favoured it should be clear from the wording of the Bill.
In light of these comments, I suggest the following:

Myself and Prof du Plessis (see Esser I, Du Plessis JJ “The Stakeholder Debate and Directors’ Fiduciary Duties” (2007) 19 South African Mercantile Law Journal 346–363) proposed a theory in terms of which it cannot be denied that a company is a separate legal entity, represented by several interests, including those of shareholders, employees, investors, consumers, the community and the environment. One therefore cannot require directors to act only in the best interests of the shareholders collectively when acting in “the best interests of the company”. The courts need to give different weight to the interests represented in a company. These interests and the weight attached to them may differ during the various stages of a company. The protection that these stakeholders receive by way of means other than company law, may also play a role when a court decides on the competing interests of different stakeholders.

It is therefore proposed that “the company” should be defined in the Act as follows:

“company” means a juristic person to the extent that it is, or its activities are, regulated by this Act and includes, from time to time, any or all the interests of – 

(a)
the company’s members as a whole;

(b)
the company’s employees;

(c)
the company’s suppliers, customers and others;

(d)
the community and the environment to the extent that it could be affected by the company’s business activities;

The above-mentioned definition of “the company” is proposed for various reasons: firstly, directors should manage a company in the best interests of the company. By defining “a company” directors would be clear who the beneficiaries of their fiduciary duties are. It was argued above that it is unclear in whose interests directors should manage a company in terms of the current drafting of the Bill. 

Secondly, the definition states clearly that directors should manage the company in the best interests of the company as a juristic person, which should, from time to time, include other interests. This proposed drafting can be compared with the drafting of section 172 in the United Kingdom Companies Act. The United Kingdom Companies Act of 2006 is clear on in whose interests directors should manage a company because the specific stakeholders that directors should consider are listed in the Act. But the practical application is uncertain. In terms of section 172 of the United Kingdom Companies Act, the shareholders collectively are still the main beneficiary of directors’ duties and the other stakeholders listed have no enforceable rights. 

My proposed drafting differs in two ways from section 172 of the United Kingdom Companies Act. Firstly, the company, as a separate legal entity, and not the shareholders collectively, is the primary beneficiary of directors’ duties. The suggested definition of “the company” is based on the proposed theory and provides that directors should manage a company in the best interests of the company as a separate legal entity. The shareholders collectively should not be the primary beneficiary of directors’ duties. (This conclusion was reached after traditional arguments for exclusive shareholder protection were considered and it was found that there are a number of shortcomings in the arguments.) It was further argued that to act in the best interests of the company as a separate legal entity, directors should consider the interests of various stakeholders. Which stakeholder to consider will depend on the specific circumstances of the company. This means that different stakeholders should be protected at different times of a company’s existence. That is why “from time to time, any or all the interests of” has been added to the definition. Directors should therefore strive to act in the best interests of the company and may have to give preference to the interests of the specific stakeholder that will best give effect to the interests of the company. The protection that stakeholders receive elsewhere is important as that will help directors to determine whether they should protect a specific stakeholder or not. 

Secondly, it is important to consider whether the stakeholders mentioned in the proposed definition would have enforceable rights. It is argued that any of the stakeholders listed in the proposed definition of “the company” should be able to institute action if a director did not act in the best interests of the company. In this way any stakeholder can ensure that directors manage a company in the best interests of the company, as a separate legal entity, and therefore indirectly in their interest. This does not imply that stakeholders may also institute action if their personal interests were affected, the interests of the company is still of paramount importance. 

In the light hereof, clause 165 of the 2008 Bill (statutory derivative action) should be amended. Currently “shareholders, directors or registered trade unions or representatives of employees” may institute a derivative action to protect the interests of the company. I suggest that employees, creditors, consumers and other relevant stakeholders should also be able to institute a derivative action. There is no reason why only shareholders and employee representatives should have this right. The same is relevant concerning clause 162.
The above-mentioned recommendations can be explained by way of the following scenario. If a director did not consider the interests of a specific stakeholder during company management, that stakeholder can argue that the director did not act in the best interests of the company as a separate legal entity by using clause 165 of the Bill. For example, suppose the directors did not consider the interests of employees during a restructuring of the company, but only focused on profit maximisation for the shareholders. The employees can argue that it would have been in the best interests of the company to consider their interests. They can argue, for instance, that it would have been in the best interests of the company to have experienced employees, even if the cost to the company to employ them was higher. Directors would also have to determine whether they need to consider the employees’ interests or whether there are adequate labour legislation protecting their interests.

If “the company” is clearly defined, it would be possible for directors to act in the best interests of the company (as stated in clause 76(3) of the Bill), because they will be clear on what is meant by “the company”. 
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