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7 August 2008

Ms Marcelle Williams

Committee Secretary

Parliamentary Monitoring Group

e-mail:  mawilliams@parliament.gov.za
Dear Ms Williams

In response to the publication of the Companies Bill published in Government Gazette No 31104 of 30 May 2008, attached is the submission of the South African Institute of Chartered Accountants (“SAICA”).
We commend the dti on the latest version of the Companies Bill that shows greater consistency with the definitions and wording having been tightened with the result that the purpose and effect of the Bill are, for the most part, clear and unambiguous.   Although SAICA has a number of suggestions to make in respect of individual sections of the Bill, it has no hesitation in supporting it as an important element in the development of the South African economy.
SAICA is committed to ensuring the highest quality corporate governance, which is clearly supported by high quality reporting standards and the promotion of public disclosure and transparency.  In this vein we encourage the dti to grant serious consideration and full deliberation of comments made by us and other interested parties.  A high quality Companies Act is imperative to promote South Africa as a trusted international player in the business arena and to promote a vibrant economy.
The following major points of principle are addressed in our submission:

1. Proposals regarding the Financial Reporting Standards Council’s authority to issue standards in consultation with the Minister rather than the reverse position as set out in the Bill
2. The need for establishment of the Financial Reporting Investigations Panel

3. The exemption from preparing financial statements is welcomed to lighten the regulatory burden for an important component of the South African economy, but this should only extend to owner-managed businesses owned by natural persons and not having a significant public interest element

4. All major regulations should be issued well in advance of the effective date of the Bill and entities supporting the objectives of the Bill similarly be formed prior to commencement of the Act
5. The solvency and liquidity tests should be refined and applied at company level only, not group level

6. Minimum criteria for audit committee members should be set, including independence and appropriate skills
Insofar as item 1 is concerned, SAICA would rather relinquish the ideal of full legal backing for today’s reporting standards than see a model different from what we propose. Any potential hindrance to the dynamic development of reporting standards may lead to commercial and legal problems that could have an adverse international impact and certainly be to the detriment of South Africa’s economic development. 
Please contact me should you require any further information or clarification on any of the matters raised in this submission.

Yours sincerely

Ignatius S Sehoole
President: SAICA
SAICA Comments on the Companies Bill, 2008

Portfolio Committee on Trade and Industry

Parliament

MAJOR ISSUES

	Section
	Issue/Motivation
	Proposal

	1
	Financial statements and annual financial statements

A definition is required for ‘Annual financial statements’ and ‘Financial statements’ should be defined more precisely (not merely by giving examples of documents that would fall under that heading). It is proposed that these concepts be defined by the Council as this will ensure that the definitions remain relevant as the standards evolve and change.

These definitions are required to ensure consistency and avoid uncertainty.

By way of illustration, the latest definition in International Financial Reporting Standards (“IFRS”) is as follows:

“A complete set of financial statements comprises: 

(a)
a statement of financial position as at the end of the period; 

(b)
a statement of comprehensive income for the period; 

(c)
a statement of changes in equity for the period; 

(d)
a statement of cash flows for the period; 

(e)
notes, comprising a summary of significant accounting policies and other explanatory information; and 

(f)
a statement of financial position as at the beginning of the earliest comparative period when an entity applies an accounting policy retrospectively or makes a retrospective restatement of items in its financial statements, or when it reclassifies items in its financial statements.”
	That financial statements be defined by the Council as is done in IFRS.  If the definition is too prescriptive or descriptive it may become outdated as the financial reporting standards change.  It is suggested that the definition of the content of financial statements remains consistent across differing sets of financial reporting standards.




	Section
	Issue/Motivation
	Proposal

	1
	Group of companies

The definition of a ‘group of companies’ will now include companies held by related individuals but which are not otherwise related. The practical implications of the definition for ‘related and inter-related persons and control’ allow for companies controlled by distant relations (or even where such persons are bound only by affinity) to be considered a group. The mere fact that such ‘related persons’ are able to control a business, may mean that those companies are to be considered a group, even where the parties involved have no intention or inclination to exercise such control in concert. This wide definition for a group will inevitably complicate the interpretation and implementation of the Act, e.g. the solvency and liquidity test requires that the consolidated assets and liabilities of the group be taken into account where a company forms part of a group. 

This wide definition for a group is at variance with international usage and may lead to confusion.
	That a ‘group of companies’ be defined with reference to the structure of the group itself, i.e. holding company and subsidiaries only.

	2(1)(a)(ii)
	Related – degrees of consanguinity

Three degrees of consanguinity stretches the definition of related persons too far to be practical or useful. Also, it is not clear what is meant by affinity. Although this definition clearly aims to protect stakeholders, it may be argued that three degrees of consanguinity and affinity as a concept may lead to unintended consequences.
	That only one degree of consanguinity is applied (immediate family), and that the reference to affinity be removed or defined. 

	4
	The solvency and liquidity test set out in Section 4 is a critical part of the Bill as it impacts on the rights of shareholders, creditors, employees and on the duties of directors and officers of the company.  It is essential therefore that the provisions of this section are clear and robust.   The section as presently drafted includes various concepts of an accounting or financial nature that are likely to confuse the various stakeholders.

In particular, subsection (1)(a) prescribes the following tests:

· Whether the company’s assets equal or exceed its liabilities;

· If the company is a member of a group, whether its consolidated assets equal or exceed its consolidated liabilities, all as fairly valued;

It is not clear whether these tests are all in the alternative, or whether, if the company is part of a group, the consolidated position is paramount.

Nor is it clear whether the requirement of fair valuation applies to the company’s own assets and liabilities. 

In the view of SAICA, it is undesirable that a company whose assets and liabilities are equal should be regarded as solvent.   There should be a safe margin of excess of assets over liabilities.

It is also SAICA’s view that the test should be applied to the company itself and not to the consolidated position.   It is possible that an apparently sound consolidated position may conceal the fact that the holding company is factually insolvent. 

The phrase “a member of a group of companies” may also lead to confusion as a subsidiary company, while being a member of a solvent group, may itself be insolvent.

SAICA is of the view that the crucial test should be of the assets and liabilities of the company – not the group.   The reason for this conclusion is that the company itself is the entity that must ensure its own solvency.   It will do so by ensuring that its own assets (including any interests in subsidiaries) as fairly valued are in excess of its fairly valued liabilities.   It will also take into consideration in making such a valuation the value of any contingent assets or liabilities.   For these reasons it is proposed that reference to “group” and to “consolidated” assets or liabilities be omitted.    

Subsection (1)(b) provides that the company should be able to pay its debts as they become due for at least 12 months after the test has been applied.   In SAICA’s view a 12 month period is appropriate.

Subsection (2)(a) provides that the accounting records and financial statements of the company must be used as a basis for the solvency test.  It is SAICA’s view that this provision may cause further confusion and that the requirement that the assets of the company, fairly valued must exceed its liabilities, also fairly valued, is clear and unambiguous.  To add the further requirement in (2)(a), merely confuses the matter.  A competent board of directors, in assessing the fair value of a company’s assets and liabilities will invariably take into consideration all the relevant facts including the financial records.  It is proposed therefore that this subsection be deleted.

Subsection (2)(b) provides that the board must consider a fair valuation of the company’s assets and liabilities including reasonably foreseeable contingent assets and liabilities, and may consider any other valuation that is reasonable.  SAICA is of the view that these provisions will serve to confuse the matter further and that this subsection should be deleted for the same reasons as stated in the preceding paragraph.
	That Section 4 be re-written as follows:

4(1)
For any purpose of this Act, a company satisﬁes the solvency and liquidity test at a particular time if, considering all reasonably foreseeable ﬁnancial circumstances of the company at that time— 

(a)
the assets of the company as fairly valued, exceed the liabilities of the company as fairly valued; and 

(b)
it appears that the company will be able to pay its debts as they become due in the ordinary course of business for a period of— 

(i)
12 months after the date on which the test is considered; or 

(ii)
in the case of a distribution contemplated in paragraph (a) of the deﬁnition of ‘distribution’ in section 1, 12 months following that distribution. 

(2)
For the purposes contemplated in subsection (1) — unless the Memorandum of Incorporation of the company provides otherwise, a person applying the test in respect of a distribution contemplated in paragraph (a) of the deﬁnition of ‘distribution’ in section 1 is not to regard as a liability any amount that would be required, if the company were to be liquidated at the time of the distribution, to satisfy the preferential rights upon liquidation of shareholders whose preferential rights upon liquidation are superior to the preferential rights upon liquidation of those receiving the distribution. 



	26(1)
	The Bill aims to improve disclosure, transparency and accountability beyond the ambit of only shareholders alone.
	That Section 26 should grant access by members of the public to the specified information in the case of public companies and state owned enterprises.  In the case of private and personal liability companies, there should be access to the record of directors.

	28
	This section refers to accounting records in terms of their appropriateness in the course of preparing the financial statements, it also refers to prescribed records, but no reference is made to the importance of records in being able to manage the affairs of the company, or indeed provide a trail of transaction recording for regulatory or judicial purposes. This issue is compounded by the fact that if a company falls within the ambit of S30(1)(b) of not being required to prepare annual financial statements, it is even more critical to have appropriate and sufficient accounting records. 
	That the requirement in the current Companies Act in S284, which indicates what nature of accounting records should contain, should be retained in the Bill. 

	29
	Subsections 29(1)(a) and(b)) require that any financial statements must-

“(a)
satisfy the financial reporting standards as to form and content;

(b)
present fairly the state of affairs and business of the company, and explain the transactions and financial position of the business of the company;”

The current wording does not indicate that application of financial reporting standards is the first and primary requirement and fairness of presentation should be used as a secondary requirement.  Past experience has demonstrated that, in the absence of sanctions, if a company does not like the results produced by FRS and deems the results not to be fair, in their view, they would not comply with FRS. This would result in an untenable position for corporate reporting in South Africa where each company could potentially decide whether or not results in terms of FRS is fair and if not, make adjustments. History has shown that people will often try and manipulate results to hide poor or improper management. The current drafting would make enforcement of accounting standards difficult, as any non compliance could be defended by the offender on the basis that it is a ‘fairer‘ position.
	That S29(1)(b) be deleted and that S29(1)(a) be reworded as follows:

“present fairly the state of affairs and business of the company in terms of financial reporting standards;”. 

As a result of the changes above, that S29(1)(c) be deleted as this is now superfluous. 

	29
	Subsection 29(1)(d) requires the date on which the statements are produced. The word “produced” is not used elsewhere in the Bill and the wording should be consistent with other relevant sections, for example the approval of financial statements.
	That the word “produced” be replaced with published.

	29
	Subsection 29(1)(e) including (i) (aa)-(cc) requires the first page of the statements to contain a prominent notice indicating whether the statements have been audited, independently reviewed or not audited. Whilst we agree there should be a prominent notice of this fact, we do not concur that it is necessary to be displayed on the first page.
	That ‘first page” be deleted. 

	29
	Subsection 29(1)(e)(ii)) requires the name and professional designation of the individual who prepared the statements. This is misleading since the financial statements are the responsibility of a number of people including the board of directors, and in addition preparation is often a team effort with no single person “preparing” them.
	That the reference be deleted (i.e. the whole of subsection 29(1)(e)(ii) and subsection 29(3)(b)(iii)).

	29
	Subsection 29(4) states that “the Minister, after consulting the Council, may make regulations prescribing –

(a) financial reporting standards contemplated in this Part;”.

Subsection 203 gives the Minister the power to establish the Council and select and approve appropriately qualified members to the Council. The development and management of financial reporting standards require extremely high levels of technical accounting knowledge, and fast reactions to developing trends. Financial reporting standards are complex and have extensive financial and economic impact. It is appropriate for the Council to be given the authority to manage the entire process of researching, developing and issuing financial reporting standards. S204 will still cater for the Council to advise the Minister on matters relating to financial reporting standards. 

Subsection 29 (5)(b) states that “financial reporting standards, must be consistent with the international Financial Reporting Standards of the International Accounting Standards Board” There are numerous new standards issued and interpretations to standards issued, as well as a smaller number of amendments to existing standards by the International Accounting Standards Board in any one year. If a new or revised International Financial Reporting Standard (IFRS) is not issued as a financial reporting standard very soon after it has issued internationally, we will create a situation where South African companies who prepare financial statements in terms of IFRS, might not be in compliance with the Companies Act if they adopt (which is permissible) the new IFRS early, because it has not yet passed the local due process of approval and issuance in South Africa as a financial reporting standard. In addition, if South African companies do not adopt every new IFRS in line with international effective dates for these standards, such companies may not - by rule - claim compliance with IFRS. All of this will have a major impact on the credibility of South Africa’s reporting and the ability to attract foreign investment.
	That Subsection 29(4) be amended to state that “the Council shall make regulations prescribing –

(a) financial reporting standards contemplated in this Part;” and

Furthermore the regulations shall be promulgated before the Act becomes effective, in order to achieve certainty and to give ample warning to companies and the market as to how the process will operate; and

that the Council shall issue a regulation that specifies the transitional arrangements in respect of financial reporting standards, between the current legislative position and that under the new Act, and that such regulation shall be promulgated before the Act becomes effective, in order to achieve certainty and provide timely guidance. (In certain cases it takes more than a year for a large company to prepare for the change to a new accounting standard).

	29
	Subsections 29(4) and (5) refer to financial reporting standards. The definition of financial reporting standards refers to these sections. It needs to state that financial reporting standards include interpretations of financial reporting standards issued by the International Accounting Standards Board as well as those issued by the Council for specific local issues.
	That both Subsections 29(4) and (5) be amended to say that “financial reporting standards include interpretations of financial reporting standards”.

	29
	Subsection 29(5)(c) seemingly provides a qualification of 29(5)(b) but the interpretation is not clear, albeit critical if it were meant to allow for differentiation not allowed by the international standards. Such differentiation may be required for micro enterprises and state-owned entities, for example, and we would support differentiation for these situations.
	That section 29(5)(b) be amended to read “financial reporting standards applicable to public companies”

	30
	S 30(1) refers to “prepare” annual financial statements but not to “prepare and publish”.

This is a critical issue, not dealt with elsewhere in the Bill. Only publication provides the financial statements with verifiable status as being those finally approved by the board. (In the case of (Pty) Ltd companies the publication will not be to the public.). The previous Acts had the benefit of referring to the AGM as the target for the annual financial statements, and by inference to their publication.
	That the wording be amended to require that annual financial statements are required to be prepared and published (i.e. finalised by showing them to at least one third party).

	30
	S30(1)(b) permits certain private (non-dormant) companies, in very specific circumstances, not to prepare annual financial statements. This exemption could plausibly extend to wholly-owned subsidiaries of public companies
	That the exemption from preparing financial statements should only apply to companies/groups wholly-owned by natural persons on an owner-managed basis

	29 and 30
	Subsection 30(1)(b) provides relief for owner managed types of business not to have to prepare annual financial statements. The current wording contained within sections 30 and 29 would require that any financial statements prepared “must satisfy the financial reporting standards” (Subsection 29(1)(a)).which would be required to be “consistent with the international Financial Reporting Standards of the International Accounting Standards Board” (Subsection 29(5)(b)).  This would be overly onerous for companies that are not required to report formally but decide to prepare financial statements of their own accord.
	That section 29(1) be amended to read “If a company provides any financial statements in terms of this Act, to any person for any reason, those statements must— …”.



	30
	Subsection 30(5)(d) requires the annual financial statements to be presented to the first shareholders’ meeting after the statements have been approved by the board.

The next shareholders’ meeting may be too soon to provide for proper notice and proper consideration of the contents of the financial statements, or may be attended by only a subgroup of shareholders. Such meetings may be called at short notice, and waiver of notice may also be possible.
	That this section be amended to refer to the annual general meeting in terms of Subsection 61(7). 

	30
	Subsection 30(8) is less onerous than current requirements in the revised Companies Act and does not include benefits in kind.
	That the wording be amended to:

· include the value of share options on the basis of the measurement rules set out in the financial reporting standards; 

· include benefits in kind;

and to clarify what term or time frame is to be used to determine whether a person was at a certain point a “future director”. 

	34
	Enhanced Accountability and Transparency

Public companies usually have significant operating subsidiaries that are private companies. The current provisions in section 34 of the Bill do not extend the enhanced accountability and transparency provisions in to such private companies. 

In view of the economic or social significance of large private companies to which the Commission issues a notice under s30(2), it is desirable that those companies should be administered at a high level of corporate governance.    Accordingly, it is suggested that such companies should be subject to Chapter 3.
	That sections 84 – 94 should apply, in addition to those companies stipulated in the Bill, to subsidiaries of public companies and companies prescribed in terms of S30(10) and a personal liability company or a private company to which the Commission has issued an administrative notice in terms of section 30(2)

	57(2)(a)
	SAICA agrees with the overall exemptions granted to companies owned by a single shareholder.   However, it is desirable that any decisions taken by the person in his or her capacity as a shareholder should be recorded in the same way as minutes of shareholders’ meetings are kept by other companies.
	That a record aligned to the requirements set out in section 61 (8) be maintained for companies owned by a single shareholder.

	72(2)(a)
	All members of Board committees should be full directors. The exclusion of committee members from the deliberations of the board means that they are precluded from gaining a full understanding of the company’s business and are unable to function effectively as committee members. Further the Act does not confer the right of access to all records to such committee members but holds such members to the same standard as directors who do have such access.   Committee members who are not directors are bound by the same restrictions as directors with regard to personal financial interests (section 75), standards of directors conduct (section 76) and liability of directors and prescribed officers (section 77).
	That Section 72(2)(a) be deleted.



	84(1)
	In view of the economic or social significance of large private companies to which the Commission issues a notice under s30(2), it is desirable that those companies should be administered at a high level of corporate governance.  Accordingly, it is suggested that such companies should be subject to Chapter 3.
	Refer to comments on section 34 above.

	94(c)(iii)
	The concept of a “director who acts independently” in the present Act has been discarded, except in relation to a material supplier or customer.   SAICA is of the view that it is an important principle that members of the audit committee should be independent and that there are factors that could affect independence other than those of being a supplier or customer - for example the holding of a material shareholding in the company.


	Section 94(c)(iii) should be reworded in accordance with the current wording of the Corporate Laws Amendment Act, 2006 (24 of 2006), to expand on the requirements for independent directors:

‘(c)(iii) related to the company or to any shareholder, supplier, customer or other director of the company in a way that would lead a reasonable and informed third party to conclude that the integrity, impartiality or objectivity of that director is compromised by that relationship.’

	94(5)
	SAICA believes that in order to create a greater level of certainty, the minimum qualifications of an audit committee should be included in the Bill rather than left to a later prescription by the Minister. 

Each audit committee member should be financially literate and the composition of the Audit Committee as a whole should reflect specialist financial and industry-related skills.
	That the minimum qualifications for members of the audit committee be included in the Bill.

	94(7)(f)(iii)

94(7)(i)
	The requirement for an audit committee to comment in the financial statements, per section 94(7)(f)(iii) is inappropriate.   Any comment on the appropriateness of the financial statements, the accounting practices and the internal financial control of the company should be expressed by the board of directors as a whole. 

Subsection 94(7)(i) gives, as an example of other functions to be performed by the audit committee, “the development and implementation of a policy and plan…”.   This example falls under the responsibilities of management and should be performed by the executives of the company rather than its audit committee.  This comment is consistent with the governance guidelines of King II, which state that “the Board should set the risk strategy policies in liaison with the executive directors and senior management.” 
	That Section 94(7)(f)(iii) be deleted.

That Section 94(7)(j) be reworded as follows:

‘to perform other functions as determined by board’

	187
	Subsection 187(3)(a) refers only in passing to the function of what was termed as the Financial Reporting Investigations Panel (FRIP) in the Corporate Laws Amendment Act. 
	That much greater clarity be provided in respect of monitoring of compliance with financial reporting standards.  The Commission cannot just monitor patterns of non-compliance. It should ensure that offences are investigated, ie there should be a cross reference to 187(2).

The term “patterns of compliance” is a very broad term and strangely does not suggest active monitoring of compliance. We would expect the latter to occur.

Furthermore it would be desirable to introduce time frames for creation of the body to monitor compliance with financial reporting standards.

We suggest that as an example, Section 187(3)(a) could read as follows:

“(a)
monitoring compliance with and identifying contraventions of financial reporting standards by public companies, including investigating any alleged contraventions referred to the Commission by any other regulator or any other person; and

(b) compelling the correction and re-publication of financial statements identified as being in contravention of financial reporting standards;

(c)
making recommendations to the Council …”

Furthermore, Section 191 would require a new subsection, set out as in our comments hereafter.

	187 &

204
	Subsections 187(3) and 204(a):  It is unclear what is required of the Council with respect to compliance with financial reporting standards.  The Council must be responsible for setting financial reporting standards, not monitoring compliance with those standards too.

There needs to be greater clarification of the intended use of general compliance notices as they relate to financial reporting standards. The danger to be avoided is that the Commission cannot create financial reporting standards in issuing these general compliance notices.

The inter relationship between the Council and the Commission needs to be specified so it is clear as the Council’s responsibility to the Commission when it receives general compliance notices.
	That the drafters clarify the intention in these sections.  In this regard it should be clear that the Council alone sets standards, not the Commission.  That it be clarified that the Council does not monitor compliance and that the responsibility sits with the Commission. 

	191
	Section 191 read in conjunction with our comments on Section 187 above is of concern.  It would seem that the Commission will be unable to appoint parties to assist it in monitoring compliance with financial reporting standards as was drafted in the Corporate Laws Amendment Act for the FRIP.  The specialist committees in Section 191 do not seem to cover the FRIP type of arrangement.  This would mean that it will not be possible to set up a structure as originally envisaged by the Corporate Laws Amendment Act for a FRIP.  What is key for enforcement of financial reporting standards is that matters are not always clear cut issues.  It will therefore be crucial to have a group to consult with for enforcement purposes.
	That section 191 be expanded to enable the Commission to appoint specialists to assist it with monitoring and enforcing compliance with financial reporting standards.

That in Section 191, a new subsection be drafted indicating that for the purpose contemplated in section 187(3)(a), the Commission shall establish a FRIP whose mandate and operation should mirror the sections in the Corporate Laws Amendment Act for “monitoring” all financial reports (reproduce Sections 440V(2) and 440W of the Corporate Laws Amendment Act). Such wording could be taken from the following:

“(3)
The Minister shall appoint a specialist committee of appropriately qualified individuals to address the objectives and functions of the Commission contemplated by Section 186(1)(d) and (e) and Section 187(2)(b) and (3)(a) and (b) and to advise the Commissioner on -

(a)
the manner in which compliance with financial reporting standards can be practicably monitored and alleged contraventions investigated; and

(b)
identified contraventions of financial reporting standards;  and

(c)
appropriate remedial or other action to be followed in respect of the identified contraventions.

(4) A specialist committee may - …”

	203
	The section does not state a deadline for the establishment of the FRSC.

Subsection 203(1)(d) is intended to broaden the requirement in the Corporate Laws Amendment Act (S440P(2)(d)), which required four users of financial statements. This could be broadened even further to require other users too. 

Subsection 203(1)(h) has tagged onto the end of the sentence “to serve for a term of three years”. This should be Subsection 203(2) and the subsections from thereon renumbered. In addition, this clause should allow for the members to be appointed every three years with a maximum period as was required in the Corporate Laws Amendment Act (S440Q(3))
	That the FRSC be legislated to be established, and commence functioning in respect of the issuing and eventual promulgation of the necessary regulations (see above) before the new Act becomes effective.

That subsection 203(1)(d) include the words “or other users”.

That a new subsection 203(2) be created to deal with the terms of office of members of the Council; and that this subsection indicate that members are appointed for an initial term of three years and thereafter are appointed every three years with a maximum period of nine years. 

	204
	Subsection 204(c) currently states that the Council must “consult with the Minister on the making of regulations establishing financial reporting standards”. As per our comments under Subsection 29(4), this should be the Council’s function.
	That subsection 204(c) be amended to state that “make the regulations establishing financial reporting standards”.



	212
	The section should contain a rebuttable presumption that information concerning companies should be available to the public unless there is a compelling case to the contrary.
	That a new subsection (1) be inserted requiring full disclosure and transparency 

	223
	Subsection 223(3) refers to “regulations prescribing financial reporting standards as contemplated in section 29(4)(a)”. As per our comments under Subsection 29(4), this should be the Council’s function and this section should be deleted.

Subsection 223(2) states “the Minister must publish proposed regulations for public comment, subject to subsection (3).” As per our comments under subsection 29(4), regulations for financial reporting standards should be the Council’s function and this section should state that; and allow for the Council to publish proposed regulations for public comment.  Subsection 223(2) should refer to regulations for financial reporting standards as being the Council’s function and allow for the Council to publish proposed regulations for public comment.  
	That subsection 223(3) be deleted.

That the reference to “subject to subsection (3)” be deleted.




SECONDARY COMMENTS

	
	Application

There is no general ‘application’ section setting out the ambit of the Act and indicating to whom the Act will apply. Although it may be deduced from the provisions of the Bill, it is proposed that the Bill clearly defines its application.
	That an ‘Application’ section be included to clearly indicate the scope and ambit of the Bill, e.g. to what extent and when will the Act apply to foreign and external companies, etc.

	1
	Law of trusts

The definition of juristic person and the interpretation and application of the Bill may cause consequential changes to the law of trusts. The Bill proposes that the provisions of the Companies Act will prevail in the case of a conflict with other national legislation, and as trusts are included in the definition of a ‘juristic person’ the law of trusts may be affected unintentionally.
	That it be clearly indicated that the definition of ‘juristic person’ applies for the purposes of this Act only.

	5(1) & (2)

7
	Purposes of the Act

The requirement that the Act should be interpreted so as to give effect to the purposes set out in section 7, may lead to uncertainty when interpreting the Bill. While certain provisions of the Bill are interpreted to support a particular purpose, others may be in support of another purpose. As such, it is not clear what the hierarchy should be when interpreting the provisions of the Bill. Which purpose should be regarded as the main or most important purpose?
	That the different purposes as set out in section 7 be graded in order of priority to indicate the importance of each for ease of interpretation.

	15(6)
	The inclusion of “rules” does not promote transparency as these are often not generally accessible.  Furthermore, confusion could arise between “rules” and “policies”.
	That “rules” be deleted from Section 15(6)

	19(2)
	Limited liability

The statement of limited liability is to be welcomed. However, it is proposed that the statement be extended to include supervisors and liquidators of the company while acting in that capacity.
	That the statement of limited liability be extended to include protection for supervisors and liquidators of the company while acting in that capacity.

	20(4)

45(5)
	Employee’s rights

Rights are given to trade unions representing employees but not to employees who are unrepresented.
	That these sections be rephrased to include the rights of employees that are not represented by a trade union.

	22
	Reckless trading

The ambit of this section is wider than the present Act and now includes carrying on business recklessly, with gross negligence or fraudulent intent. 

The phrasing of section 22(1)(a) and (b) makes it unclear whether the grounds of prohibition in (a) are to be read collectively as five conditions, all of which must apply simultaneously, or to be regarded as five separate grounds, only one of which needs to apply for the section to be triggered. 

The prohibition is prospective, rather than a finding that may be made after the event, and as such it could be applied to actions that cause no harm and may be to the benefit of the company and its stakeholders.

Trading under insolvent circumstances is now prohibited, but needs to be defined. In particular the basis to be used to determine whether a company is insolvent should be set out as well as the principles to be applied in measuring assets and liabilities and the treatment of subordinated loans.  Reference also needs to be made to Chapter 6 on business rescue.
	That the section should be framed with retrospective rather than prospective application. This could be done by imposing penalties on those who, in retrospect, can be shown to have traded recklessly.   

It should be made clear that trading:  

· Recklessly;

· with gross negligence;

· with intent to defraud;

· for any fraudulent purpose; or

· under insolvent circumstances;

may render those responsible liable for the debts of the company incurred as a result.

A definition of “trading under insolvent circumstances” is needed.   It is suggested that this definition should include the position where the company’s liabilities exceed its assets, fairly valued, as well as commercial insolvency when a company is unable to pay its debts.



	23(2)
	External companies

In terms of section 23 an external company only needs to register if it conducts eight or more listed activities in South Africa. This makes it relatively easy for a foreign company that operates in South Africa to escape registration.

SAICA suggests that, as a matter of public policy, any company registered outside South Africa that carries on business in the country and avails itself of the benefit of limited liability should be subject to the provisions of the South African Companies Act.   Accordingly, it is suggested that the tests to be applied in determining which foreign companies should register should be less stringent than those presently proposed.
	That section 23 be amended to ensure that any foreign company that regularly carries on business or raises funding from the general public in South Africa should be required to register under the Act and that the tests to be applied in determining which foreign companies should register should be less stringent than those in the Bill.

	24(3)
	Document retention

The retention period for all documents as set out in section 24(3) has been set at seven years. However, it is submitted that rights and obligations of shareholders and others often continue for longer periods than the suggested retention period for documents.   In order to provide evidence of such rights and obligations, especially where a company is in existence for many years it would be appropriate to require the indefinite retention of the relevant records.  
	That a company’s memorandum of incorporation, rules, financial statements, minutes and resolutions (both board and shareholder minutes and resolutions) be retained until deregistration.

	27
	Subsection 27(4)(c) limits the period between year-ends to 15 months. This is mirrored in 61(7)(b) which requires an AGM no later than 15 months after the last one. These provisions are impractical, despite the fact that it allows for more recent financial information. For example if a company were legally obliged to change its year end from December to April, May or June, one would end up with having to prepare annual financial statements for 4-6 months to get back to a normal cycle of 12 months. In addition, it would become impossible for such a company to comply with what may well be a legal requirement elsewhere, in only one year.
	That the period of 15 months be changed to 18 months, as is contained in the current Act. This would still allow companies to present after 12 months should they deem it appropriate. It would further remove a legal impediment to what may a legal requirement elsewhere, such as the fact that (newly acquired) subsidiaries may have to have year-ends that are coterminous with their holding companies.

Note that 15 months is pervasive in the Bill and needs to be reviewed throughout.

	35 (3)(b)
	This section requires that a company: 

“(b)
must at all times have at least one share issued to at least one person other than—

(i)
a company that is part of the same group of companies; or

(ii)
a juristic person that is controlled by one or more companies within the same group of companies.”

This seems to imply that one company can no longer hold 100% of the shares of another company, because if they did, the company would not “have at least one share issued to at least one person other than a company that is part of the same group of companies”. We question whether this was the intention of the Bill as this could have a negative impact on foreign investment and could have a significant impact on many groups of companies within the Republic. Many foreign companies form wholly owned subsidiaries in South Africa through which they conduct business. This section would imply that they would need to have at least one other, unrelated shareholder, which, in many cases would be undesirable and sometimes impractical. Many South African groups also use wholly owned subsidiaries to conduct business for various reasons. Wholly owned subsidiaries are also a very common phenomenon in the international economic environment.
	It is strongly recommended that Section 35(3)(b) be revised to require that every company should have at least one issued share, but without any limitation on who the holder of such a share may be.


	40(1)(a) 
	This section indicates that the board of the company may issue shares “for adequate consideration to the company, as determined by the board”.

The meaning of the term “adequate consideration” in relation to the issue of shares is not clear. 
	The word “adequate” needs to be defined or placed in context by, for example, indicating the nature of the factors that it is intended that the board should consider.

	43(1)(a)
	It is not clear why promissory notes and loans should not be classified as debt instruments.
	That the treatment of debt instruments be reconsidered to include promissory notes and loans.

	43(3)
	This section seems to allow debt instruments to be issued by the board in terms of section 43(2) that may have the effect of diluting the rights of shareholders. 
	That the ability of the board of directors to issue debt instruments that have voting rights be curtailed to ensure the protection of shareholders. Existing shareholders should approve the issuance of debt instruments that carry voting rights.

	45(5)(a)
	The section makes reference to “the company’s net worth”. The term “net worth” has not been defined in the Bill.
	That “the excess of assets over liabilities” be substituted for “net worth”.

	46
	It is not clear why section 46 (1) (b) is necessary in addition to section 46(1) (c), as both appear to achieve the same purpose.

It is not clear why subsection (2) is couched in peremptory terms. 
	That section 46 (1) (b) be removed from the Bill as it does not seem to serve any purpose.

That the board of directors retain the ability to revoke a previous resolution should the circumstances of the company demand this.

	56(7)
	There is no indication of the date at which the beneficial interest in securities holding to be disclosed under this section should be measured.
	That the section indicates that the interests referred to should be measured at the date of the financial statements.

	61
	SAICA’s view is that the annual general meeting of a public company should provide the opportunity for the presentation and discussion of a company’s strategy. The matters specified in section 61 (8) are incomplete with respect to strategy of the company. 
	That the requirements be expanded to include the strategy of the company. 

	64(9)
	The purpose of this subsection is not clear and may produce an unfair result. It is not clear why a quorum is required to commence a meeting or discussion, but only one member with voting rights is required to continue the meeting or decide a matter.
	That the required quorum be applied for the duration of the meeting or discussion and decision of any particular agenda item.

	65(10)
	It is noted that section 65(10)(b) offers some relief as it states that “A company’s Memorandum of Incorporation may permit 

(a) a lower percentage of voting rights to approve any special resolution; or 

(b) one or more lower percentages of voting rights to approve special resolutions concerning one or more particular matters, respectively, 

provided that there must at all times be a margin of at least 10 percentage points between the requirements for approval of an ordinary resolution, and a special resolution, on any matter.” 

However, a special resolution is required to amend the Memorandum of Incorporation, which results in the relief provided by section 65(10)(b) being impractical. 
	That the margin of 10% between an ordinary resolution and a special resolution should be specified to be a positive 10% margin.

	65(11)
	Section 65(11) provides an incomplete list of special resolutions as required by the Bill.
	That either a complete list be provided, or that the list be omitted.

	66(10)
	SAICA is of the view that it would be sufficient for director’s remuneration to be approved by ordinary resolution.   In practice the remuneration of directors for services as directors constitutes a small part of the overall remuneration of directors.

An ordinary resolution is considered sufficient for the approval of directors’ remuneration.
	That Section 66(10) be rewritten as follows:

‘Remuneration contemplated in subsection (9) may be paid only in accordance with an ordinary resolution approved by the shareholders within the previous two years’

	80(3)(b)(ii)
	This section requires the auditor to provide a level of assurance that is outside the range of services normally provided by members of the auditing profession and not contemplated in Auditing Standards.  The current wording of the paragraph “stating that to the best of the auditor’s knowledge and belief and according to the financial records of the company, the company appears to have no debts” may be ambiguous and, given the limits of what an auditor can realistically do, may be misleading.   It is likely therefore that companies may have difficulty in finding auditors prepared to take on this task.

The purpose of this section is to provide companies with a means of avoiding the provision of security to the Master of the High Court.    It is suggested that an alternative means of ensuring that a company is debt-free should be sought.
	That Section 80(3)(b)(ii) be deleted and an alternative means be found of showing that security is unnecessary – for example, a warranty by the directors.

	90(1)
	The requirement that an auditor should be appointed at a company’s annual general meeting is unnecessarily restrictive.   While in normal circumstances this should be the case, it is desirable that a company should be given the option of appointing an auditor at a meeting of shareholders called for that purpose.
	That the words: “or at a meeting of shareholders called for that purpose”… be inserted after “annual general meeting” in the subsection.

	90(2)(b)(ii)


	The meaning and purpose of this subsection is not clear.   To exclude a person from eligibility as an auditor of a company, as that person had previously had some involvement with the accounting records of the company for an undefined period, in the long distant past may exclude from consideration, potential auditors who are entirely independent. 


	That Section 90(2)(b) be rewritten as follows:

‘(b)
in addition to the prohibition contemplated in section 84(5), must not be, at any time during the five financial years immediately preceding the date of appointment, be –

(i) a director or prescribed officer of the company;

(ii) an employee or consultant of the company who was or has been engaged for more than a one year in the maintenance of any of the company’s financial records or the preparation of any of its financial statements;

(iii) a director, officer or employee of a person appointed as company secretary in terms of Part B of this Chapter

(iv) a person who alone or with a  partner or employee habitually or regularly performs the duties of secretary or accountant of the company   

(v) a person related to a person contemplated in subparagraphs (i) to (iv); and…’ 

	91
	The provisions dealing with the filling of a vacancy in the office of auditor are overly complicated.    It is suggested that in the event of such a vacancy occurring, the audit committee should nominate a replacement in the normal way.   Only if the audit committee fails in its duty should the responsibility move to the board. 
	That the section be re-phrased as follows:

(1)
The resignation of an auditor is effective when the notice is ﬁled. 

(2)
Subject to subsection (3), if a vacancy arises in the office of auditor of a company, the audit committee of that company— 

(a)
must nominate a new auditor within 20 business days, if there was only one incumbent auditor of the company; and 

(b)
may nominate a new auditor at any time, if there was more than one incumbent, but while any such vacancy continues, the surviving or continuing auditor may act as auditor of the company. 

(3)
The board must consider and appoint an auditor within 20 days of the nomination by the audit committee.

(4)
If a company appoints a ﬁrm as its auditor, any change in the composition of the members of that ﬁrm does not by itself create a vacancy in the office of auditor for that year, subject to subsection (5). 

(5)
If, by comparison with the membership of a ﬁrm at the time of its latest appointment, less than one half of the members remain after a change contemplated in subsection (4), that change constitutes the resignation of the ﬁrm as auditor of the company, giving rise to a vacancy. 

	92(3)
	A change in joint auditors may come about due to circumstances outside the control of a company.    A company may therefore find itself in contravention of this subsection for no fault of its own.  It should further be noted that the rotation requirements of this section apply to individuals and not firms. 
	Section 92(3) should be deleted.



	159(3)
	Disclosures by whistleblowers to the internal auditors of a company should also be protected.
	Section 159 (3) (a) should be amended to include ‘a person performing the function of internal audit.’

	205(2)(b)
	Section 205(2)(b) appears to be in conflict with Section 206 as it states “a person may not become, or continue to be, a member of the Companies Ombud, the Panel, or the Council, if that person – 

b) personally or through a related person has or acquires a personal financial interest that may conflict or interfere with the proper performance of the duties of a member of the Ombud, Panel, or Council;”

However, section 206 permits the person to remain as a member of the Ombud, Panel or Council and merely precludes that person from being involved, in any manner, in the matter under consideration. We consider it sufficient to preclude the member from the matter being considered as opposed to removing or precluding the person from becoming a member of the Ombud, Panel, or Council.
	That Section 205(2)(b) be deleted.

That Section 206(1) be reworded as follows:

‘A member of the Companies Ombud, the Panel or the Council, must promptly inform the Minister in writing after that person or a related persons acquires a personal financial interest that is, or is likely to become, an interest that may conflict or interfere with the proper performance of the duties of a member of the Ombud, Panel or Council.’

Subsequent references to 205(b)(2) should be amended to 206(1). 

	206(5)
	The overriding allowance in section 206(5) nullifies the requirements of section 206(1) to 206(3). Members with a financial interest should not be allowed to influence proceedings with no consequence. 


	That Section 205(5) be reworded as follows:

‘(5) Proceedings of the Companies Ombud, the Panel, or the Council, any decisions taken by majority of the members present and entitled to participate in those decisions are valid unless- 

(a) a member failed to disclose an interest as required by subsection (3); or 

(b) a member who had such an interest attended those proceedings, participated in them in any way, or directly or indirectly influenced those proceedings.’


Editing errors

	Section
	

	1
	“Knowing” – insert “or” at the end of (a)

	10 (2) (c)
	Should read 66 (9) and (10)

	20(4)
	Replace “take proceedings” with “implement proceedings”

	29 (1) (b)
	Insert “results of the” before ”transactions”

	39 (4) (a) 
	insert “for” after “subscribe”

	44 (2) 
	Insert “Except” at the beginning

	82(3)(b)(i)
	“it’s” should be “its”

	83(1)
	Instead of “as of”, we suggest “with effect from”
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