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06 August 2008
For Attention: The Chairperson, Mr Ben Martins
The Trade and Industry Portfolio Committee

Per e-mail: Ms C. Nobevu, cnobevu@parliament.gov.za
Number of pages: 2

Dear Chairperson 
RE:
THE COMPANIES AMENDMENT BILL [B61-2008]
The South African Human Rights Commission (“the Commission”) refers to the Companies Amendment Bill [B61-2008] before the Portfolio Committee. 
The Commission requests that in considering the Bill that the Portfolio Committee take cognisance of section 8 of the Bill of Rights of the Constitution of the Republic Act 108 of 1996 (“the Bill of Rights”). The Commission emphasises that in terms of section 8(4) of the Bill of Rights, juristic persons can be the bearers of rights to the extent that the nature of the right permits. However, they are also the bearers of obligations, and are bound by the provisions of the Bill of Rights “if, and to the extent that it is applicable, taking into account the nature of any duty imposed by the right” (section 8(1)).

The Commission emphasises the horizontal application of the Bill of Rights. In the Commission’s activities and interventions the Commission has sought to demonstrate how a company’s actions may not only constitute direct human rights violations, but can also hinder the State in delivering upon its own Constitutional obligations. Due to the increasingly important role of the private sector in the protection and promotion of human
rights, the Commission has established a sub-programme on human rights and business. This has led to the Commission being involved in various interventions.  In particular, during its appearances before the Competition Tribunal it was apparent to the Commission that there is insufficient appreciation by companies of their human rights obligations beyond issues of compliance.
The Commission has had sight of the submission to the Portfolio Committee of the South African Institute for Advanced Constitutional, Public, Human Rights and International Law (“SAIFAC”) concerning the Bill. In particular, the Commission wishes to support the submissions made concerning the inclusion of the obligation in the memorandum of association of companies to respect human rights; the fiduciary duty upon directors to realise the obligations of a company to comply with its obligations towards individuals in terms of the Bill of Rights; consideration of the personal liability of directors for human rights violations; and non-financial reporting requirements for companies.
Submissions which raise corporate awareness of human rights obligations and advance corporate accountability for human rights violations are welcomed by the Commission.

Yours faithfully
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Jody Kollapen

Chairperson
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