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Submission to the Portfolio Committee on Defence
On The
National Conventional Arms Control Amendment Bill (B45-2008)
Introduction

1. As always, the Parliamentary Liaison Office of the Southern African Catholic Bishops’ Conference welcomes the opportunity to comment on an important piece of legislation.

2. Since its inception, the National Conventional Arms Control Committee has been charged with ensuring that South African arms are not exported to countries where they might be used in ways that would undermine human rights, peace or regional stability, or would violate international law.

3. The Committee has certainly prevented the undesirable export of some weapons to some countries. On the other hand, there are reports that would indicate that its mandate has not always been carried out with the diligence and consistency that the law requires. For example, it has been reported that South African small arms and ammunition were exported to Zimbabwe a few years ago for the use of that country’s police force. Likewise, a shipment of Chinese weapons destined for Zimbabwe was recently turned away from Durban harbour as a result of adverse publicity, rather than by a decision of the Committee, as it should have been. On the contrary, the chair of the Committee’s scrutiny committee was quoted as saying that there was ‘no cause to intervene in this transfer’. If such a plainly nonsensical statement was indeed made, it is a regrettable illustration of the way in which the NCACC has sometimes failed to carry out the duties entrusted to it by the Act.  

4. It is also to be noted that the Committee has recently failed to provide up-to-date reports to Parliament, and thus to the public. This is in blatant contravention of the Act, and calls into question the good faith and/or the diligence of the Committee.

5. These failures, both substantive and procedural, are a worrying sign that the Committee may have lost sight of its reason for existence. One of its objects, as set out in section 3 of the Act, is to ‘foster national and international confidence in [its] procedures for control over trade in conventional arms.’ We suggest that neither the local nor the international community can have a satisfactory level of confidence in the Committee at present, given the indefensible decisions mentioned above and its failure to treat Parliament – and thus the public – with due respect. Against this background, we proceed to comment on the Amendment Bill. 

Definitions

6. The replacement of the definitions ‘conventional weapons’, ‘dual-use goods’, and ‘services’ with ‘controlled items’ may bring about greater clarity. The main benefit of the new definition, however, is that it will enable the Committee to expand the list of items for which a permit will be required. This positive step risks being undone, though, if there is no certainty about what constitutes ‘controlled items’. In this regard, the proposed new section 27(3) is unsatisfactory, since it provides only that the Committee may publish a list of controlled items. Everyone involved in the arms industry has the right to know with certainty which items are controlled and which are not. We suggest that the Committee should be required to publish such a list on an annual basis. The following wording in s 27(3) would be preferable:

“(3) The Committee must, within 90 days of the date on which this section takes effect, and thereafter at least once per calendar year, publish by notice in the Gazette a list of controlled items to which this Act is applicable, including – ” 


Objects of the Committee

7. The mandate of the Committee was effectively broadened by section 7 and other provisions of the Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Act 27 of 2006. This is a welcome development, and clause 2 of the present Bill brings the NCACC Act in line with Act 27 of 2006. It is entirely appropriate that the activities of personnel be dealt with consistently with the provision of weapons and weapons-related services.          

The Scrutiny Committee

8. It is a matter of some concern that a sub-committee could end up as the de facto decision-making body. While it is understandable that the Committee itself needs to have applications vetted or sifted before they come before it for a final decision, there is always a worry that it will become a matter of routine for the views of those who do the sifting and recommending to be adopted uncritically. This is especially so when all the members of the envisaged scrutiny committee are senior civil servants, some of whom are to some degree connected to the arms industry and its interests. Thus, for example, the Director-General of Defence has an interest in seeing South African weaponry being put to the test, while the Director-General of Trade and Industry has an interest in the viability of a parastatal such as Denel.    

Where such a sub-committee is enshrined in the legislation the chances increase that its recommendations will end up carrying more weight than the views of members of the Committee itself. At the very least, therefore, we would urge that the membership of the envisaged Scrutiny Committee be broadened to include people with no vested interest in the arms industry. The skills of experts in international law, international relations, and development, for example, would enhance the capacity of this committee to make reliable and credible recommendations. 

Possession of Controlled Items

9. Clause 10 proscribes possession of controlled items without the necessary permit, as well as trade in them, as already proscribed by the principal Act. This constitutes a widening of the prohibition against dealing in such weapons, and is accordingly supported.

Reports by the Committee

10. Section 23(1)(c) of the principal Act provides that the Committee must ‘present to Parliament and release to the public an annual report…’ Clause 17 of the Bill proposes a new section 23(3)(a), which does away with the duty to ‘release to the public’. No adequate explanation is given for this omission. In addition, the principal Act’s requirement that the Committee make quarterly reports to the Cabinet and a committee of Parliament (s 23(1)(b)) is done away with by the Bill. Together, these new provisions constitute a disturbing reduction in the provision of information on weapons transfers. The weapons industry is notoriously secretive, and in some cases corrupt, and one of the few ways in which it can be subjected to proper scrutiny is by having transfers publicly reported. 

The purported reason for this change is, according to paragraph 3.1.8 of the Bill’s memorandum, ‘concerns around sensitivities of information to be contained in the reports’. We suggest that the real concern is that too little information is released; that it is released only sporadically, rather than regularly as the Act requires; and that it often contains too little specific information to be useful. We urge, therefore, that s 23(1)(c) of the Act remain unamended.        


Exemptions

11. Clause 20 provides for the insertion of a new section 25A, in terms of which ‘in cases of emergency or special operations’ the Chairperson and one member of the Committee may grant an exemption to the SAPS or the SANDF from the provisions of the Act relating to the export and import of controlled items. A number of questions arise: since the Bill offers no definition of ‘emergency’ or ‘special operations’ what is signified by such terms? Why can such a request not be put to the Committee as a whole? It is difficult to imagine a situation in which time allows for the import or export of controlled items, but does not allow for a quorum of the Committee to convene to consider such a request. Placing the decision in the hands of two members defeats the object of having a committee, as opposed to one or two individuals, decide on the desirability or otherwise of a proposed import or export. We accordingly urge that the proposed section 25A be rejected.

Conclusion
12.   Certain aspects of the Bill represent improvements on the principal Act; others are retrograde steps. What is clear, however, is that these legislative provisions are of little consequence if the Committee fails to adhere to them. Unfortunately, as we have noted, the Committee has failed to report regularly, and its decisions regarding the export of small arms to Zimbabwe and the granting of a conveyance permit for the shipment of Chinese weapons to that country, display a willful disregard of the provisions of section 15 of the Act. Public confidence in the work of the Committee will be restored only by a proper adherence to the criteria set out in s 15 of the Act, and not by the kinds of amendment contained in the Bill. 

Adv Mike Pothier

Research Director

Parliamentary Liaison Office
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