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ANNEXURE A
Specific Comments on the Companies Bill (2008) for consideration
SECTION 1

1
The definition of “agreement” which defines the concept to include an “arrangement” or “understanding” that would normally fall beyond what constitutes a legally enforceable agreement can give rise to uncertainty. When a wider meaning is required to achieve the purpose of the Bill, the wider meaning should rather be defined for purposes of the specific section.

2
The definition of “distribution”:

· Section (a)(iii) contains a typo – the word “is” should be replaced with (“in”).
· The meaning and impact of “forgiveness” of a debt in (c) is uncertain alongside a “waiver” of a debt and should in our view rather be deleted.

3
The definition of “securities” in the Securities Services Act could be interpreted as referring to shares held in public companies only.  The word securities is used interchangeably with the word shares in the Bill and if “securities” is interpreted as being shares in public companies, this might cause some unintended anomalies.
4
The Bill only defines “shareholder” and not member.  We assume that the intention is to amend processes currently followed in the uncertificated listed environment, where uncertificated shareholders can only vote by giving their voting instructions to their CSDP.
5
The inclusion of “undertaking” in addition to a juristic person in the definition of “holding company” should be deleted as it is uncertain what would constitute an “undertaking” in the context of the definition.  In our view a holding company should at least be a juristic person, which as such has the legal capacity to acquire, hold and alienate property, enter into contracts and be the holder of rights and obligations.
6
We believe the term “general meeting” is preferable to “shareholders meeting” as it is possible that non shareholders may attend and vote at such meeting.

SECTION 2(1)(ii)
7
Related parties are defined as being separated by no more than three degrees of natural or adopted consanguinity or affinity.
We believe that, particularly in the South African context, this principle will be difficult to apply, as the identities of such might not be known to the relevant individual, and could lead to practical problems, for instance, in s.41, where share issues to related parties require a special resolution.
SECTION 4(1)(a)
8
The Bill determines that the solvency and liquidity test should take into account the consolidated assets of the company if the company is a member of a group of companies.
Member is not defined in the Act, with the result that this section is unclear as to its intention.  In addition, there is uncertainty whether the liabilities of the Group of Companies need to be taken into account, or whether it is only the Company and its subsidiaries which needs to be assessed.
SECTION 6(1)

9
The provisions of subsection (1) particularly paragraph (b) (which empowers a court to declare any agreement, transaction, arrangement or resolution void “to the extent that it defeats or reduces the effect of a prohibition or requirement established by or in terms of the Act) should in our view not apply to existing agreements, transactions, arrangements and resolutions, concluded before this Companies Bill comes into effect.
10
It should not be necessary for an application to be made to the Companies Ombud (as provided for in (2)) for an administrative exemption order in the case of existing agreements etc which have been lawfully entered into.

SECTION 8

11
We suggest that the Bill should make clear provision for the conversion of a company from one category to another.
SECTION 11

12
In our view, the suitability or otherwise of the name of the company must be determined up front (prior to submission of the Notice of Incorporation) in order to prevent any abuse or passing-off by means of making use of an improper name until the name can be altered in terms of subsection (2).

SECTION 11(3)(b)
13
Should a company restrict the ability to amend its Memorandum of Incorporation, it needs to include the expression “RF” behind its name.
“RF” is not defined.

SECTION 19(4) & (5)

14
The Bill should for the sake of legal certainty spell out what the implications will be if a person is regarded as having received notice and knowledge of the Memorandum of Incorporation (“the Memorandum”) or indeed received such notice and enters into a transaction contrary to the provisions of the Memorandum.

SECTION 27(6)
15
The Bill determines that the financial year end of a company should be postponed to the following business day, should the last day fall on a Weekend or Public Holiday.
We believe this provision is unnecessary and could lead to accounting anomalies and cost implications, as systems are programmed to close on year end, irrespective of whether that falls on a weekend.  We propose that this section be made optional.
SECTION 30
16
We recommend that the concept of “annual financial statements” be clearly defined with reference to the information to be provided.  Note the term is referred to in the definition of “financial statements” in section 1, but not defined.

SECTION 32

17
We recommend that the current position be retained, namely to oblige a company to reflect its registered name and registration number on all correspondence, brochures, marketing material etc to up front avoid any uncertainty as to the legal entity one is dealing with and to prevent any fraudulent use of names in company communications. 

SECTION 33(1)
18
It seems as if the Bill requires every company to submit Annual Financial Statements with its annual return.
In light of the fact that close corporations are being phased out, this could increase scrutiny by the public into smaller business and might be a deterrent to entrepreneurs.
SECTION 35(3)
19
The Bill determines that a company must have at least one share issued to one person other than a company in the same group of companies.
This effectively negates the principle of wholly-owned subsidiaries, which is defined in section 3 (1) (b) of the Bill, and we believe this section to be incorrectly worded and recommend that the section be amended to make it possible for a company to hold all the shares in its subsidiary company.
If retained, the section will, without good reason, make serious inroads into our law and practice as far as shareholding of company groups is concerned.

SECTION 43

20
According to this section promissory notes and loans do not constitute a debt instrument.  We suggest that the exclusion of “promissory note and loans” be deleted. There seems to be no reason why the holders of promissory notes and loans should not be granted special privileges as contemplated in subsection (3).

S.44(6); 45(7); 46(6) AND 48(7)
21
These sections absolve a director from liability should he not have been present at the relevant Board meeting where the decision was taken.
We believe that directors should ensure that they are kept informed of all matters and should request that their dissention be recorded in the minutes.  The proposal could encourage directors to “pass the buck” by absenting themselves from meetings dealing with difficult issues.  The fact that a director was not present, could be a mitigating factor when determining his liability, but should not be a reason to absolve him in total, unless the specific facts warrant same.
SECTION 50
22
Securities Register.
Please refer to comments in Section 1 regarding the definition of securities.  It is therefore not clear whether private companies need to keep share registers.
SECTION 59(2)(a)
23
The record date for dividend payments can only be a maximum of 10 days prior to payment.

We submit that this is impractical, especially for listed companies which includes companies with substantial BBBEE share schemes.  Such companies could have  a significant number of shareholders, and the calculation, printing of cheques and payment of dividends to such a vast number of holders requires a processing period of at least 21 days between record date and payment date.
SECTION 60(4)
24
The Bill requires a statement to be transmitted to shareholders upon election of a director.
An exemption for wholly-owned subsidiaries should be created, as such a statement would serve no purpose.

SECTION 60(5)
25
The Bill determines that all issues required to be conducted at an Annual General Meeting (refer S.61 (8)), to be conducted at a physical meeting and does not allow for these items to be completed via round robin resolution.
We suggest that an exemption should be included to allow these matters to be transacted via round robin resolution in the event of wholly-owned subsidiaries.

SECTION 62
26
We recommend that a provision should be included similar to section 199(3) of the Companies Act of 1973 in respect of the taking of a special resolution.
27
The provisions of Section 62(4) and (5) are unclear as to whether notice could be waived in total, even if there is no defect in the notice.
SECTION 63(5)
28
The Bill determines that individuals who abstain from voting will be considered as “no” votes.
We respectfully submit that a vote cannot be amended into something it was not intended to be.  The vote should be recorded as an abstention.

SECTION 64

29
Subsection (4) provides that if the quorum requirement is not satisfied, the meeting is postponed for one week. We suggest that the reference to “one week” should rather be “five business days” to ensure that there will not be any uncertainty as to the date of the next meeting. In the case of a reference to “one week”, the meeting date might fall on a public holiday, which will give rise to uncertainty as to which day applies.

30
We also recommend that no quorum requirement should apply in respect of the next meeting, provided that notice of the shareholders’ meeting has been sent to all shareholders.
31
The provision in subsection (8) that application may be made to a court for relief if the quorum requirements are not met seems impractical and too costly and would not be necessary if the recommendation in 32 is accepted. 

SECTION 65
32
It is not clear whether a special resolution requires to be registered.

S.66(10) requires the shareholders to pass a special resolution for the approval of directors’ remuneration, therefore the registration of a special resolution will ensure publication of directors’ fees in private companies?
33
Section 65(4) refers to a “reasonably alert” shareholder.  This terminology is unknown to South African law and should be defined.  We suggest “reasonably informed” should be used instead.

SECTION 69(9)
34
We submit that the appointment of a director to the board of a company which could include a public company who has been disqualified in terms of the provisions contained in sub-section (8)(iv) does not, in our view, support the principles of good corporate governance.

SECTION 69(12)
35
This does not allow for any protection to creditors and we respectfully submit that some additional notification should be made by such companies.

SECTION 72

36
We suggest that a committee member, who is not a director, should have a vote otherwise he/she would not be able to play a meaningful role in the committee and can be ignored by the other committee members.  There is, in principle, no reason why such a person should have no vote.  We further point out that the duties and responsibilities contained in the Bill for such a member, are no less than for a director.
SECTION 76(3)(c)
37
We believe the wording of this section does not contain an objective test and that the duty of care and skill is couched in subjective terms only, which could result in less than adequate protection for shareholders, or conversely a greater degree of liability for more skilled and experienced directors, notwithstanding the incorporation of a business judgment rule and related indemnity provisions.
38
The concept “material personal financial interest” should be defined.

SECTION 77

39
The section should make it clear that an alternate director could only attract personal liability in respect of actions or a failure to act whilst acting as director.

SECTION 86
40
The heading should, in the interest of consistency, read “Mandatory appointment of company secretary”.
SECTION 89(1)
41
The word “form” should read “from”.

SECTION 116(7)

42
Assuming the scheme provides for several companies to be created and for assets to be spread among them, the effect of this section (as we understand it) would be that each of those companies would be liable for all the obligations of every amalgamating or merging company, notwithstanding that a company only received a small portion of the assets of the previous company.

43
This does not seem to us to be a fair outcome and suggest that the section be reviewed in the light of the above comments.

CHAPTER 6
Many of the time limits proposed in this chapter on business rescue are unrealistically short.  Examples are clause 147 (1)(a), according to which a newly appointed supervisor has only ten days to decide whether a company has a reasonable prospect of being rescued.

SECTION 133

44
In order to avoid ambiguity, we suggest that subsection (2) be amended to read as follows:

“(2)
During business rescue proceedings, a guarantee or surety given by the company in favour of any other person may be enforced by any person against the company ............”

45
The reference to “the company” rather than to “a company” will make it clear that the section applies to a guarantee or surety that was given by the company to be rescued and not any other company.
SECTION 134

46
The provisions of paragraph (c) namely that “no person may exercise any right in respect of any property in the lawful possession of the company .......... except to the extent that the supervisor consents in writing” seem to unfairly impair the rights of such person. 

47
Why should such person have to suffer hardship as a result of the rescue proceedings?  If a case can be made out for such impairment of the person’s rights, we suggest that the balancing of the interests of the parties should not be left to the supervisor; the person should at least be able to seek relief from a court or the ombud, who could fairly balance the interests of the stakeholders.

SECTION 137(2)

48
We believe that being subject to the authority of the supervisor will make the position of the directors untenable if they disagree with a decision taken by the supervisor.

49
Accordingly we suggest that the responsibilities of the directors should be terminated when a supervisor is appointed.

SECTION 159

50
There does not seem to be any need to provide for the protection of whistle blowers in the Companies Act in addition to the Protected Disclosures Act. 

SECTION 162
51
Although we agree with the objectives of this section, we are concerned that its provisions might be abused by persons who do not have the best interests of the company at heart, but who wish to settle old scores.

52
In our view the remedy should in the case of subsection (2) only be available in extreme cases to the person or persons (acting together) who holds substantial voting rights in the company; say 10% of the general voting rights.

53
We furthermore submit that the court should not be obliged to declare a person a delinquent director in the circumstances set out in subsection (5), but should rather be granted a discretion to make such a declaration. The wording should thus rather be “A court may make an order ....”

