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The Water Services Act of 1998 has clear and distinct roles for both the WSA and WSP.  To this day, the Strategic Framework for Water Services and National Water Services Regulatory Strategy continue with the assumption that the skills and capabilities at the municipal level exist to fulfill both a WSA and WSP function.  The reality is that the majority of the municipalities in South Africa, a decade after the introduction of the Water Services Act, are both WSAs and WSPs, with no separation of powers.

The regulation model functions on the premise that there is the capacity in the sector for a municipality to recruit staff competent in water services policy and oversight, which is separate from a subordinate operational management and delivery unit.  The reality is that most municipalities have a combined technical services department running all services, and are battling to find the skills that they need.  There are significant vacancies in water departments in most municipalities.  Effective local water services regulation requires significant expertise across a range of fields in order to give justice to the legislative mandate to “regulate access to water services in an equitable way” (WSA, p.19, 11.2).   
Decentralizing regulation to municipalities is inappropriate given the current skills shortage as it presupposed good regulatory capacity on the ground.    The result is that some of the mandatory functions of the WSA as enacted in the Water Services Act (1998) are not carried out.  A minor example is the requirement for public consultation around the WSDP (WSA, 1998, p. 23, 14.1) that is simply not adequately implemented.  Most WSDPs are written by consultants behind closed doors rather then water departments driving a more inclusive development process.  A more serious example, is the very poor level of disclosure of council documents to the public, making it very difficult for the public to remain informed of the business of municipal water service departments. 

For local regulation to be meaningful, the person heading the WSA function needs credibility and clout in order to ensure the WSP is aware that there will be recourse for non-compliance.  Considering the current national skills crunch, It is unlikely that a municipality will be able to find and fund two high ranking water people, one to drive the WSA function, and one to drive the WSP function.  The existing sector regulation model is highly skills intensive and in most of the 156 WSAs that are operational, a vast proportion of them still struggle with a significant backlog in developing the basic structures and systems for service delivery and management.    This situation is compounded by a lack of political will by WSAs to separate out WSPs through partnerships, in instances where the inhouse capabilities are not sufficient.

If the available capacity at the municipal level is limited, the national regulator will have to get more involved in reviewing and reacting to local data.  For the national regulator, which is thin in staff, overseeing 156 institutions through reliance on relatively poor levels of data, creates a difficult environment for it to be effective in oversight.  The National Regulator cannot be effective unless it has credible information to work with.  If the current WSA capacity available to do the kind of record keeping, questioning of reports and local monitoring that local regulation requires is unavailable, the regulator won’t get the information they need.   

Weak Public Accountability.  

The above mentioned reality has created a situation of weak public accountability.   Policy and legislation pay close attention to the requirements for accountability between the three spheres of government, between government and service providers, but over-ride  the attention to accountability mechanisms between citizens and service providers (in most case municipalities) and between citizens and their political representatives.   The Water Services Act (1998) and regulation practice since, see national government defining a compact between national, provincial and local government.  The sound working of the compact between citizens, national policy makers and local service providers (municipalities in large part), rests largely on internal party processes of the ruling party and citizens have very limited opportunities for recourse when service provision in inadequate.

The approach adopted has emphasized outputs by the regulator, not outcomes.  Municipalities have thus neglected the importance of impact and the way in which services are delivered.  Technology choices and implementation options have been limited and options for customizing service delivery to address locally-identified needs have often been overlooked
.    In short, the current approach of municipal service delivery in the water sector runs counter to being inclusive and people-centred. 

Alternatives?
The first and most important step to address this situation is to strengthen the capacity for local levels of oversight and monitoring through the citizenry and civil society organizations.   Public education is a critical starting point in order to better inform citizens’ awareness of what is reasonable and what is not in their expectations of delivery.  

There are a few initiatives underway across the country that provides an example of the direction that a more effective regulatory model needs to move towards.   The “Raising Citizens Voice in the Regulation of Water Services”  initiative begun in Cape Town in 2006 and now rolling out in eThekwini, Pietermaritzburg and Ekhuruleni, is a starting point in trying to address this gap.    The short-term intention of this initiative is to enable residents to hold local government to account by first becoming more aware of how water services work and what their rights and responsibilities are in this regard.  The medium term objective is to enable the public, once trained on these modules to begin playing a monitoring role regarding the performance of municipal water services.  The long-term objective is to enable citizens to get involved in the strategic planning of water services, such as through tariff determination processes or the Waster Services Development Plan, so that the concept of people-driven development moves from being a rhetorical statement to practice.  

The Citizens’ Voice initiative focuses on public education about how water and sanitation services work and how to interface with council when service delivery problems arise.  The methodology of this approach is to ensure that following the delivery of ten modules to the public, a user platform is set up to allow the public to continue to engage with council on service delivery problems arising in their respective communities and to begin to play a monitoring role.  Council feedback to resolving the issues raised at these meetings is critical to their success.

The regulatory unit within DWAF has been funding the piloting of these initiatives in various municipalities with the hope of enabling citizens to become the ‘eyes and ears’ of the regulator on the ground.  The pilot began in Cape Town three years ago and is now a fully fledged ongoing programme run by the City of Cape Town.  Ethekwini developed the model to strengthen its relationship with councilors and CSOs to create the groundwork for establishing a platform for policy dialogue/reform with CSOs.  Pietermaritzburg and Ekhuruleni, both struggling with significant water department staff shortages, are using the model because they see the need for a more effective engagement between critical stakeholders in the water sector.

While the ‘Raising Citizens Voice’ initiative has demonstrated positive outcomes, such as making the water service authority in Cape Town more aware of the nature and location of service delivery problems in township areas, the issue of recourse still remains a challenge.  The ‘Citizens Voice’  initiative is not only about enabling the public to hold local government to account but encouraging those who deliver water services to become more responsive to the public.  This has worked well in so long as a municipality is willing to take up the issue raised by a disgruntled community.  In instances, however, where the council fails to comply in areas such as water quality or delivery of free basic water, there are few mechanisms in place for the public to turn to in order to ensure that there is proper recourse for non-compliance.  Calling the national call centre at DWAF or writing to the Minister is a valuable route to follow but fails to address the issue of urgency that some communities are confronted with.

The challenges facing the national regulator in enforcing the law begins with the interdependence of the three spheres of government and the historically supportive nature of DWAF in dealing with municipalities rather than walking with a big stick, as a regulator in the end, must do.  Third, the DPLG has a mandate to ensure enforcement at a local level in terms of access to water and sanitation and it does not seem to be playing this role very effectively.  Nor does it provide the requisite information to the regulator to facilitate its enforcement role.  Even if these enforcement challenges were removed, the reality is that the National regulator (DWAF) does not, in its current form, have the capacity to enforce in order to ensure recourse when non compliance occurs.  The partnership between the national regulator and the public, therefore, becomes all the more critical in making recourse at the local level achievable.  

A stepping stone in beginning to tighten this relationship has been the creation of a national CSO regulation reference group which meets with the national regulator on a quarterly basis.  While this is a helpful vehicle for sharing information, it does not have any teeth and therefore is not yet able to address the problem of recourse.  Similarly, the creation of the user platforms through the ‘Citizens Voice’ initiative is useful for feedback mechanisms but has not yet realized its potential in being a mechanism to facilitate recourse.
Enabling the public to play a critical support role to the national regulator in terms of strengthening local levels of service delivery monitoring requires a different kind of regulatory model than the one currently on the table.  It must be one that is much more interactive and grounded in the structures of the citizenry rather than being driven by officials.   

In order to take this issue forward I would like to propose the following recommendations for strengthening public accountability in this country:
1) that a partnership be formed with the Parliamentary Portfolio Committee and the CSO Regulation Reference group to address ways of enhancing the Regulator’s enforcement capability at the national level and the issue of recourse at the local level;

2) that all Water Boards have a mandatory position on their board of directors reserved for a representative of civil society that is nominated through the NWAC.      
3) that  Village Water Committees be resurrected to play the critical service delivery and oversight role that they played in the late 1990s.  
� Accountability in Public Services in South Africa:  Chapter 7 (Water and Sanitation). (Draft), The World Bank, forthcoming 2008.
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