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1.
INTRODUCTION

PART A:

The Legal Resources Centre (LRC) is an independent, client based, non-profit public interest law centre, which uses law as an instrument of justice. LRC works for the development of a fully fledged democratic society based on principle of substantive equality, by providing legal services to the vulnerable and marginalized, including (but not limited to) the poor, homeless and landless people and communities of South Africa who suffer discrimination by reason of race, class, gender, disability or by reason of social, economic and/ or historical circumstances.

The NPO Legal Support Project within the LRC has the primary aim of promoting good governance in the non-profit sector. To this end the Project provides non-profit organisations with resource materials, critical skills, information, as well as legal services. 

The LRC also aims to promote better co-operation between the State and NPO’s, promote law reform and lobbying to this end. Based upon the above the NPO Legal Support Project submits these comments to the Companies Bill, 2008 (“the Bill”).

PART B:

At the outset we would like to express our gratitude to the National Assembly Portfolio Committee on Trade and Industry for granting us the opportunity to submit these comments. We wish to further thank the Department of Trade and Industry (“the department”) for granting us the opportunity to serve on the Non-profit Corporates Working group prior to the publication of the Bill. We trust that our involvement has added value to the Corporate Law Review process.

2.
COMMENTS

The comments submitted herein focus almost exclusively on the impact that the Bill will or is likely to have on non-profit organisations, to the extent that not for profit company (as envisaged in the Bill) is regarded and/ or considered as a non-profit organisation (in the strict definition
).

2.1 Section 1, Definition of “non-profit company”  

2.1(a)
A non - profit company is defined in the Bill as meaning the following:

“non-profit company” means a company 

incorporated for a public benefit or other object as required by item 1(1) of Schedule 2: and 

the income and property of which are not distributable to its incorporators, members, directors, officers or persons related to any of them except to the extent permitted by item 1(3) of Schedule 2 

We welcome this proposed definition. It represents an improvement from the initial draft (June 2006 draft). The introduction of the phrase ‘public benefit’, and the removal of the obsolete categories of ‘… religion, arts, sciences, education, charity, recreation, or any other cultural or social activity or communal or group interests’, is noted and appreciated.

2.2(b)
We further welcome the proposed inclusion of the terms “communal or group interests” as per item 1(1)(ii) of Schedule 2. The concern around the previous drafts (March 2007) wording was that, on a proper and strict construction, the phrase ‘public benefit purpose’ may not accommodate ‘group interest’. This may, as a result, albeit unintended, deter smaller groups from incorporating as not for profit companies. We therefore welcome the new broader terminology and phrasing.  

We do however continue to suggest that in the light of clear guidelines to the Commissioner (in deciding what public benefit objective or communal or group interests entails), it is suggested that the Minister be allowed the authority to from time to time prescribe non-exhaustive factors which the Commissioner must take into account in deciding what public benefit purpose entails
.

2.2
Schedule 2 of the Bill:

Schedule 2 of the Bill comprises of the provisions concerning non-profit companies. All necessary clauses dealing with the Non-profit Company is therefore situated under the one schedule or portion of what is a reasonably lengthy Bill. 

2.2 (a)
The structuring of the Bill in this manner is noted and appreciated. It is likely to alleviate confusion among various forms of companies regarding which provisions that are applicable to them.

     
Schedule 2 1(4)(b) of the Bill 

The rewording of this item to allow for:

The entire net value of the company must be distributed to one or more non-profit companies, external non-profit companies carrying on activities within the Republic, voluntary associations or non-profit trusts – 

having objects similar to its main object; and 

as determined – 

(aa) in terms of the company’s Memorandum of Incorporation

(bb) by its members, if any, or its directors, at or immediately before the time of its dissolution; or 

(cc) by the court, if the Memorandum of Incorporation, or the members or directors fail to make such determination.   

2.3 (a) Our concern expressed with the previous draft (March 2007) was that by allowing for distribution based solely on the liquidated Companies Memorandum of Incorporation would allow the company unwarranted distribution licence. However we welcome the inclusion in this draft of the proviso that the receiving entity have similar objectives as the liquidated company is incorporated into Schedule 2 as well as included in Part C of Schedule 1 of the Memorandum. 

2.4
Section 13(1) provides that -

(1) One or more persons may incorporate a for profit company, or three or more persons may incorporate a non- profit company, by -

completing, and each signing in person or by proxy, a Memorandum of Incorporation-

in the relevant form set out in Part A or B of Schedule 1; or 

in a form unique to the company; and

filing a Notice of Incorporation, in accordance with subsection (2).

2.4(a) 
The reduction of the initial subscribers or members or incorporators required for registration of a non - profit company from seven (in terms of the current Act) to three is noted and appreciated.

2.4(b) 
We welcome the alignment of this provision with the provisions applicable to public benefit organisations in terms of the Income Tax Act
.

2.4(c) 
It is envisaged that the new registration process will allow for the incorporation of a company swiftly and without the costly measures of having to appoint a legal practitioner or certification of founding documents by the notary.

2.4(d) 
In a further attempt to simplify the company registration process, the Bill prescribes the Memorandum of Incorporation as the only founding document
 for company registration. This process does away with the two founding document (memorandum and articles of association) requirement under the current Act.


2.4(e) 
The extent of the cost involved in the filing of the Notice of Incorporation with the Commissioner is still unclear though. However, in the spirit of -
‘Encouraging entrepreneurship and enterprise development, and consequently, employment opportunities by –

Simplifying the procedures for forming companies; and

Reducing costs associated with the formalities of forming a company and maintaining its existence
,

it is suggested that the cost if filing the Notice of Incorporation should not be excessive. It is further suggested that regulations prescribing these costs should be subjected to public debate and participation.

2.5 
Section 11 and 12 of the Bill – company names

The period of reservation of the company name has been extended (in section 12(4) of the Bill) to six months, and may be further extended by the Commissioner on good cause shown for a period of 60 business days at a time.

2.5(a) 
The current two months reservation allowance (provided for in section 42 of the current Act) is too short and has often led to numerous applications for extension, which has added unnecessary administrative burden on the Companies Registration Office as well as additional cost implications.

3.
OTHER COMMENTS

3.1
The Bill further allows for the board of directors to conduct a board meeting by electronic means such as telephone and videoconferences. We welcome this development, which is certainly takes cognizance of the technology available as well as simplifying management and administration for the company.

3.2
We welcome the long awaited codification of directors’ duties or standards as set out in section 76 of the Bill.

3.3
Finally, we welcome the move of doing away with the obsolete, confusing and fruitless concept of regarding non - profit companies as companies ‘limited by guarantee’.

3.4
We once again reiterate our utmost appreciation to the department for, among other things:

3.5 
the opportunity to have been part of the Non-profit Corporates Working Committee;

3.6 
the Memorandum of Understanding signed in October 2004 as a result of the said appointment;

3.7 
the commitment shown by the department in consulting as widely as possible with the general public; and

3.8 
granting us the opportunity to submit these comments regarding this most important legislation.

Thank you

LEGAL RESOURCES CENTRE

per: NPO LEGAL SUPPORT PROJECT
� Section 1 of the Non-profit Organisations Act defines non-profit organisation as a trust, company or other association of persons—


	(a)	established for a public purpose; and


	(b)	the income and property of which are not distributable to its members or office- bearers except as reasonable compensation for services rendered.





� A similar approach has been employed in the Income Tax Act, 1962, in deciding whether an activity is or can be regarded as a public benefit activity, of which the Minister of Finance is authorized to publish a list of such activities. 


� Section 30(3)(b)(i) of Income Tax Act, 1962 (Act 58 of 1962)


� Notice of Incorporation is not regarded as a founding document.


� Sentiments expressed in the Policy Document underlying the Corporate Law Review process.
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