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COMMENTS BY ESKOM ON THE COMPANIES BILL
(B61 — 2008)

PUBLISHED FOR GENERAL COMMENT IN THE GOVERNMENT
GAZETTE - NOTICE 31104 OF 30 MAY 2008 (“BILL")

Introduction

1.1.  The following submissions are made by ESKOM in response to the
Companies Bill, [B 61 — 2008] (the "Companies Bill"} recently published for
comment by the Department of Trade and Industry.

12. ESKOM is a major state-owned enterprise ("SOE”") listed as a Schedule 2
public entity in terms of the Public Finance Management Act, No. 1 of 1999
(the “PFMA”). Accordingly, the primary focus of these submissions is on
those aspects of the Companies Bill which impact on SOEs, in particular
“major’ SOEs.

1.3,  Attached to these submissions is a matrix ("the Matrix”) setting out
overlapping and inconsistent provisions in the Companies Bill, PFMA and
Public Finance Management Bill (‘PFM Bill"). Comments and
recommendations in respect of such provisions are made in the fourth
column of the Matrix and thus the Matrix forms an integral part of these
submissions.

Background

2.1,  [nwritten submissions made by the Department of Public Enterprises and
various SOEs (including ESKOM) in 2007 in response to the previous
version of the Companies Bill, it was noted that many SOEs, in particular
"major’ SOEs, conduct their activities within a competitive, commercial
environment alongside, and often in competition with, wholly private
companies. However, the State is typically the sole or majority shareholder
in an SOE and the SOE generally performs some service or activity in the
public interest. Thus, SOEs also exhibit certain "public/governmental”
qualities.

2.2. Inthe circumstances, it was acknowledged that the public has a direct
interest in the manner of operation of the SOEs and that it is both reasonable
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and necessary for SOEs to be subject to both the additional regulatory
provisions contained in the PFMA and the provisions of the Companies Bill.
However, it was contended that the regulatory regime applicable to the
governance of SOEs should be as similar as possible to that applicable to
private companies, with SOEs being subject only to such additional
obligations as are appropriate given their “public” quality. Thus, it was
submitted that the Companies Bill should, insofar as it is possible, aim to
simplify the regulatory environment within which SOEs operate. This would
minimise duplication and unnecessary over-regulation. It was contended
that this could be achieved, inter afia, through:

2.2.1. clarifying the relationship hetween conflicting provisions contained
in the Companies Bill and other SOE related legislation (primarily
the PFMA);

222 ensuring, as far as possible, that unnecessary duplication of
substantially similar provisions in the Companies Bill and PFMA is
avoided; and

223 exempting SOEs from certain overlapping legislative provisions (or
at [east granting the relevant Minister the power to do so by
regulation).

2.3. Since making these submissions in 2007 two significant developments have
occurred:

2.3.1. the Companies Bill has been considerably revised and re-gazetted
for public comment; and

2.3.2, the PFM Bill, proposing the wholesale repeal and replacement of
the PFMA has been gazetted for public comment.

2.4. As the inter-relationship between the PFMA and the Companies Bill is a key
area of focus for an SOE, the implications of the latter development is
discussed in more detail below.

PFM Bill

3.1.  [n June 2008 the PFM Bill was gazetted for public comment. The PFM Bill
proposes to repeal, along with certain other legislation, the whole of the
existing PFMA. Accordingly, at this stage, two key and inter-related pieces
of legislation regulating ESKOM's conduct are facing significant revision.
There is inevitably some uncertainty on what form both the new Companies
Bill and PFM Bill will ultimately take.

3.2. This adds some complexity to the commenting process on the Companies

Bill, as it makes sense in certain circumstances to compare the provisions of
the Companies Bill both to the existing PFMA and the PFM Bill. However, it
does offer an opportunity for both pieces of legislation to be better
streamlined. This could resolve the previously identified inconsistencies and
duplications experienced by SOEs in having to comply with both Companies
Act, 1973 (the "Companies Act”) and PFMA provisions.
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3.3.

4

However, ESKOM submits that it is important for the Companies Bill
legislative process to take cognisance of any developments in the PFM Bill

legislative process, and vice versa. This will avoid any unintended

inconsistencies or anomalies arising out of the parallel legislative
amendment processes.

SOEs in the context of the Companies Bill

4.1.

42

4.3.

4.4,

4.9.

4.6.

Whereas the previous version of the Companies Bill did not distinguish SOEs
from any other type of corporate entity, the Companies Bill now specifically
defines SOEs and, with the exception of our more detailed comments below,
generally makes it clear which provisions apply to SOEs and which not. This
development is welcomed, however, please see our comments at paragraph
5 below on the definition of "SOE" in the Companies Bill.

A further welcome development is section 9 of the Companies Bill, which

-grants the Minister the power to grant to an SOE(s) fotal, partial or

conditional exemptions from any one or more provisions of the Companies
Bill on the grounds that those provisions ovetlap or duplicate a regulatory
regime established in terms of other legislation. This provision accordingly
offers a remedy in the event that there is an overlap or duplication between
the provisions of the Companies Bill and the PFMA.

However, the actual application of the exemption provision is not entirely

clear as the scope of allowing exemptions has been limited in the Companies

Bill to provisions:

43.1. that “overfap” or "duplicate” an applicable “regulatory scheme
established in terms of any other national legislation”; and

4.3.2. where the alternative "regulatory regime” ensures the achievement
of the objectives of the Companies Bill as least as well as the
Companies Bill does.

The introduction of the phrase “regulatory regime” implies more than, for
example, duplication or overlap of a single stand-alone provision. In this
sense, the use of the words “reguiatory regiime” appear to limit the scope of
application of section 9. In ESKOM'’s view, it would be preferable for the
circumstances in which an exemption can be requested to be as unrestricted
as possible.

Furthermore, the requirement that the “regulatory regime” achieve the
objectives "af least as well as”the Companies Bill does, infroduces a hurdle
which may be difficult to overcome. In ESKOM's view it would be preferable
to reformulate the requirement such that the Minister has a discretion and
needs to be "satisfied” or “of the opinion” that the alternative regime satisfies
the objectives "as well as” the Companies Bill. |

For example, would the overlapping, but inconsistent, pravisions regarding
director’s fiduciary duties (see item 13 of Matrix) warrant a request for
exemption under section 97 Given, inter alia, that the Companies Bill
codifies directors’ duties and conduct in greater detail than the PFMA, this
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raises the question whether the PFMA provisions would nonetheless be able
to meet the test of achieving the required objectives “as well as” the
Companies Bill? A similar question may be asked in respect of the
provisions regarding audit committees (see items 15 to 17 of the Matrix)
where it is not clear whether this is the type of regime intended to be capable
of exemption in terms of section 9. See also itemn 14 of the Matrix regarding
the markedly different consequences for directors’ misconduet. Under the
Companies Bill a director can be declared a delinquent (section 162) and
liable for loss, damage or costs (section 77). However, depending on the
nature of the director's breach or misconduct, under the PFM Bill, a director
could be liable to imprisonment for a maximum of 5 years (section 229).
Does the Companies Bill contemplate that an SOE could request and be
granted an exemption from Companies Bill consequences for director
misconduct?

4.7. The above are merely examples used to illustrate the type of provisions in
the Companies Bill and PFM Bill (or PFMA) that overlap or are inconsistent
and to demonstrate that it will not always be a simple task to determine when
an SOE can rely on section 9. Please refer to the Matrix for further details
illustrating this point.

4.8. ESKOM also acknowledges that it may be more appropriate for any changes
to address this issue to be made to the PFMA rather that the Companies Bill.
For example, it may be preferable to leave all directors’ duties, and the
consequences of the breach of such duties, within the domain of the
Companies Bill and to only specify such additional provisions in the PFMA as
may be required to cater for the fact that the company is an SOE.

4.9. However, as far as the Companies Bill is concerned, it is important that the
SOE exemption provision is not unnecessarily restricted as this will fail to
achieve the objective of reducing the duplicated and complex regulatory
regime currently applicable to SOEs. The conflict of laws provisions in
section 5 of the Companies Bill (discussed below) will be unlikely to assist in
reducing the duplicated regulatory burden on SOEs as the provision allowing
for the PFMA to prevail when there is conflict will be of very limited
application.

4.10. ESKOM notes, that in terms of section 9(2) of the Companies Bill the
member of Cabinet “responsible for...state-owned enterprises...” is
authorised to request the Minister for an exemption in respect of a provision
applicable to all SOEs, any class of them or to one or more particular SOEs.
It should be noted that not all SOEs fall within the responsibility of a single
Cabinet member. Thus, while ESKOM and a number of other major SOEs
fall within the area of responsibility of the Minister of Public Enterprises, there
are many other SOEs that expressly fall within the area of responsibility of
another Cabinet member (for example, the Minister of Transport is
responsible for the Airports Company).
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4.11.

4.12.

4.13.

4.14.

4.15.

4.16.

The PFMA, when defining the term “executive authority” provides that the
executive autherity of a national public entity means the Cabinet member
who is accountable to Parliament for that public entity and in whose portfolio
that public entity falls (the PFM Bill retains this provision).

In order to avoid unintentionally restricting the ability of any particular SOE to
request an exemption, ESKOM suggests that the Companies Bill be refined
to take the fact that different Cabinet members may be responsible for
different SOEs into account.

Section 9 provides a remedy for overlapping or duplicated provisions
between two pieces of national legislation. It does not, however, address
conflicts between the two pieces of legislation. In the case of conflict, the
provisions of section 5 of the Companies Bill apply, which provide that the
PFMA will prevail should it be impossible to comply with one of the -
inconsistent provisions without contravening the second. It is assumed that
the word "or" between sections 5(4)(b)(i) and (i) should in fact be “and”.
ESKOM submits that it is critical to remedy this error as failing to do so would
create uncertainty regarding whether the PFMA in fact prevails over the
Companies Bill in the circumstances contemplated in section 5(4)(b).

Again, this change is a welcome development from the version in the
previous Companies Bill, where it was not entirely clear what would occur in
the event of inconsistency between the Companies Bill and the PFMA,
However, this provision will be of limited assistance in streamlining the
parallel regulatory regimes applicable to SOEs. This is because there will be
very few instances where it is not possible to comply with one of the
provisions without contravening the second.

For example, the provisions regarding the required criteria for members of
the audit committee are inconsistent (see item 16 of the Matrix). The
Companies Bill provision is more restrictive in that all members must be non-
executive (the PFMA merely require a majority of members to be non-
executive). However, it is possible to comply with the Companies Bill
provision without contravening the PFMA. Similarly, the PFMA grants the
board a discretion to allow a director with a conflict of interest to stay in the
meeting if the conflict is deemed trivial. The Companies Bill makes recusal
compulsory. Again, if the Companies Bill is complied with and a director is
required to leave the meeting, doing so will not constitute a contravention of
the PFMA (see item 12 of the Matrix).

An example where the PFMA is more prescriptive than the Companies Bill is
on delegation to board committees (see item 11 of the Matrix). The PFMA is
silent on delegation to a board committee (delegation to an official is
authorised under section 56) however the PFMA expressly prohibits
delegation of borrowing powers (section 66). In this circumstance, it is
possible to comply with the PFMA provision without being in contravention of
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4.17.

4.18.

the Companies Bill and thus both provisions will continue to apply
concurrently.

It is noted that the PFMA currently provides (at section 3), that the PFMA will
prevail in the event of any inconsistency between it and any other legislation.
The PFM Bill, however, limits this somewhat, by providing that if there is any
inconsistency between the PFM Bill and any other legislation in force when
the PFM Bill takes effect which “regulates any aspect of the financial affairs”
of an SOE, then the PFM Bill prevails. It is important that the conflict
provisions of the Companies Bill and PFMA/PFM Bill are aligned to avoid any
confusion on which legislation prevails over the other in the case of
conflicting provisions.

Furthermore, ESKOM submits that the process of exemption of SOE's from
provisions of the Act by the Minister by means of notice in the Government
Gazette, as provided for in section 9(2) and (3), is unnecessarily
burdensome. This may be obviated by providing that the Minister may
permit an SOE to deviate from the provisions of the Act by making provision
for such deviation in its memorandum of incorporation. This approach
accords with section 6(2) of the Eskom Conversion Act, 13 of 2001, which
provides that the memorandum and the articles of association of ESKOM
must be determined by the Minister.

Definition of SOE

5.1.

2.2,

5.3.

0.4,

The Companies Bill defines a “state-owned enterprise” as, inter alia, an
enterprise which is registered in terms of the Companies Bill "as a company”
and which “falls within the meaning of 'state-owned enterprise’ in terms of the
Public Finance Management Act...".

The PFMA does not define nor use the terminology “state-owned enterprise”.
In terms of section 3 of the PFMA, the institutions to which the PFMA applies
are described as:

5.2.1. departments (i.e. national or provincial government departments);

522 public entities (national and provincial),

523, constitutional institutions (such as the Human Rights
Commission); and

524, Parliament and provincial legislatures.

At this stage, the only institutions in the list above which could potentially be
companies are "public entities”. Accordingly, one could define “state-owned
enterprises’ in the Companies Bill as being any "public entity” as defined in
the PFMA, which public entity is also a registered company in terms of the
Companies Act.

However, it should be noted that the PFM Bill may change certain of the
terminology of the institutions to which it applies. The PFM Bill introduces
new categories of institution to which the PFM Bill applies, namely:

541, "state institutions”;

h42. “public entities”; and

5.4.3. ‘public interest institutions”.
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5.5. Insofar as one cannot exclude the possibility that the term “public entity” may

change in the final form of the PFM Bill, or that a category of institution other
than “public entity” may potentially include a company registered in terms of
the Companies Act, ESKOM recommends that the Companies Bill define an
SOE as being any institution to which the PFMA applies, which institution is

also a company as registered in terms of the Companies Act.

Business Rescue

6.1.

6.2.

It is noted that SOE’s are not specifically exempted from the business rescue
provisions at Chapter 6. Such provisions, given the unique nature of SOE
business (rendering a public service) would typically not be appropriate to
50Es. Furthermore, certain SOEs, notwithstanding that they are companies
for the purposes of the Companies Act, may be subject to paiticular
provisions arising out of their founding legislation which provide for issues
related to their establishment, protection of creditors or dissolution
procedures.

As the business rescue provisions would not constitute "overlapping” or
duplicated provisions, this would not entitle the SOE to request exemption
from such provisions in terms of section 9. If is submitted that it would be
appropriate to grant SOEs the right to request exemption from such
provisions, alternatively, that the Companies Bill should expressly exclude
SOEs from such provisions.

General Comments

7.1.

7.2.

7.3

Section 3

The amendments to the definition of a subsidiary at section 3 of the
Companies Bill are welcomed. While ESKOM appreciates that this may be a
point better addressed in an amendment to the PFMA, it is suggested that for
the sake of certainty and consistency, the definition of a "subsidiary”
company in the Companies Bill and PFM Bill should be aligned.

While it is noted that the definition of a subsidiary in the PFM Bill is similar to
that in the Companies Bill, it is submitted that it would be preferable for the
PFM Bill to define a subsidiary company by reference to how that term is
defined in the Companies Bill.

Sections 44 and 45

It is noted that there is some inconsistency between the terminology of
“direct or indirect financial assistance” used in section 45 (financial
assistance to directors) when compared with the terminology used in
section 44 (financial assistance for subscription of securities). Itis
recommended that consistent terminology should be used throughout.
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Section 46

7.4. Section 46 provides that distributions must be authorised by the board taking
into account the solvency and liquidity requirements. This provision does
not, in our view, preclude ESKOM from also stipulating for shareholder
approval in its memorandum or articles of association or shareholder
compact although this is not expressly provided for in this section.

Section 94
7.5. The reference in section 94(8)(a)(ii) to subsection (6)(d) appears incorrect
and should in fact he a reference to subsection (7)(d).

7.6. Section 94(4) prescribes that each member of an audit committee must be,
inter alia, a director of the company. It is submitted that this requirement is
unculy restrictive and that suitably qualified persons who meet the other
requirements of this section should be eligible to serve on audit committees.
If there is concern that audit committee members must be bound by fiduciary
duties applicable to directors then such duties could be made binding on
(non-director) audit committee members by way of a suitable additional
stipulation to this section.

7.7.  Furthermore, section 72(2) provides that a board committee may include
persons who are not directors of the company, but no such person has a
vote on a matter to be decided by the committee. ESKOM submits that such
members should in fact be entitled to vote, and the provisions of
paragraph 7.6 above regarding fiduciary duties should apply.

Section 112

7.8.  Section 112 (Proposals to dispose of all or greater part of assets or
undertaking) provides, inter alia, that any part of the undertaking or assets fo
be disposed of must be given its fair market value as at the date of the
proposal, in accordance with the stipulated financial reporting standards
(section 112(4)).

7.9.  This provision may occasion difficulty. For example, how will such value be
determined if the disposal takes place at a date other than a financial year
end? Will a separate audit need fo be conducted as at the anticipated
disposal date?

Section 113

7.10. Section 113 deals with proposals for amalgamation or merger. In addition to
meeting the solvency and liquidity tests upon the implementation of such
merger, requirements are stipulated in respect of the merger agreement.
These must include details of any arrangement or strategy necessary to
complete the amalgamation or merger and to provide for the subsequent
management and operaiion of the proposed amalgamation or merged
company or companies as well as the estimated cost of the proposed
amalgamation or merger (section 113(2)(g) and (h)).
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7.11. ltis submitted that these are not generally matters regulated under
agreements of this nature and thus may occasion difficulty.

Section 114

7.12. It is noted that section 114 (proposals for scheme of arrangement) makes
provision for a company (more specifically its board) to propose a scheme of
arrangement between it and its shareholders (the holders of its securities). It
is noted, however, that no specific reference is made in section 114(1) fo a
compromise. Nor is there any specific reference to a scheme of
arrangement between the company and its creditors.

General

7.13. To the extent that an SOE submits any information only to its executive
authority, National Treasury or other government department in accordance
with the PFMA, such information should not, in that format, and for that
purpose alone, be regarded as financial information for any other purpose
under the Companies Bill.

Conclusion

Eskom would like io extend its appreciation to the Portfolio Committee on
Trade and Industry for the opportunity to influence the provisions of the Bill.
We trust that our comments have been constructive and that they are of
assistance in finalising the Bill. In the event that further clarification or
information is required, Eskom would be more than happy to provide same.
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