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1 Introduction
The following submissions are in addition to the written submissions addressed to the Parliamentary Portfolio Committee on Public Works, dated 18 July 2008.  The Portfolio Committee is requested to consider these submissions at its hearings on 12, 13 and 14 August 2008 on the Built Environment Professions Bill.

On 5 March 2008 the Engineering Council of South Africa (hereafter ECSA) received the “Policy document on the proposed amendments of the statutory regulatory framework of the built environment professions” from the CEO of the Council for the Built Environment (hereafter CBE). Attached to this policy document was a document entitled “Provisional timelines for draft CBE Bill”.  From this document it appeared that the Minister of Public Works intended to submit the Bill to Parliament by not later than 19 May 2008. The actual submission was two months later.
The apparent haste with which this Bill is being pushed through Parliament is cause for great concern for ECSA.  The representatives of the professions on the CBE Council did not even have knowledge of the intended legislation before the “Policy document” was published.  ECSA has a constituency of more than 30 voluntary associations (recognized in terms of section 25 of the Engineering Profession Act, Act 46 of 2000) with which it should consult on this important matter that will affect the very existence of ECSA if the Bill is passed by Parliament.  This lack of time to consult should be compared with the process by which the 2000 legislation on the built environment came into being.  During a period of 6 years intensive consultation took place between the professions and their stake holders on the one hand and the professions and the Department on the other hand.  The legal team of ECSA had the opportunity to discuss each and every clause of the Bill with the legal representatives of the Department before it was submitted to the portfolio committee of that time.  

This submission is structured as follows. 

· Section 2 summarised the problems that the March 2008 Policy Document identifies and the Bill seeks to solve.

· ECSA’s recommendations to the Portfolio Committee are presented in Section 3. 

The remainder of this submission presents ECSA’s reasoning that leads to the recommendations.

· Section 4 provides essential background on the engineering profession and its relationship to the built environment.  

· Section 5 examines ECSA’s experience with the present Engineering Profession Act and how it has supported the regulation of the engineering profession. 
· Section 6 examines the extent to which the Bill provides the solution to the identified problems.
· Section 7 examines specific problems with the Bill.
This submission must be read with ECSA’s two submissions in response to the policy document and our earlier submission on the Bill. In addition, a detailed clause by clause analysis of the Bill has been submitted to the DPW for the attention of its legal advisers. This document should be considered by the DPW’s legal advisers as part of the consultation requested in Section 3 below. 
2 What are the identified problems that the Bill seeks to address?
The Policy document motivates the proposed legislation by identifying a number of perceived shortcomings in the present regulatory framework, summarised as follows:

1. The autonomy of the professional councils leads to duplication of facilities, low income for small councils and loss of opportunities for shared services. 
2. The low level of registration (because it is not compulsory for all practitioners) means loss of income to councils and inability to sustain duplicated infrastructure.

3. Governance and accountability are problematic because of disjunctures between the legislation of the councils and that of the CBE.

4. The built environment regulatory bodies are seen as fragmented, have fragmented planning processes and lose advantages of an integrated planning process. The specific example of non-alignment with national imperatives cited is the lack of a swift response to skills shortages in the sector. 

5. Access to the professions is identified as a challenge. There is a shortage of previously disadvantaged [persons as] professionals in the sector. This shortage is seen to be due in part to the lack of co-ordination between councils.

The disjunctures referred to in 3 and the lost advantages referred to in 4 were not identified explicitly. The sector referred to in 4 is presumably the construction sector. 

The problems that the Bill seeks to address are stated in the Explanatory Memorandum as “issues of access to the professions, transformation, the lack of a macro-strategy for the built environment professions and other shortcomings in the present regulatory model”.  In addition to the expected objectives of professional regulatory legislation, the Objects of the bill include to “regulate the built environment professions in order to promote growth and transformation”.

3 Recommendations to the Portfolio Committee on public Works

ECSA places on record that the Bill has a number of major negative effects on the Engineering Profession:
1. The Bill removes ECSA’s autonomy and threatens the practice of peer judgement in the regulation of the profession.

2. The Bill will cause ECSA’s assets that have been built up from the fees paid by registered persons to be transferred to the new council. ECSA wishes to have the legality of this to be tested.

3. The Bill changes the way of obtaining training which is necessary for registration to a model that is unknown in South Africa and which will have considerable financial implications. The proposed system is not acceptable.  
4. The Bill impacts negatively on the relationships between ECSA and the Council for Higher Education and the South African Qualifications Authority and is conducive to an adversarial relationship with higher education institutions.  This arrangement is unnecessary and unacceptable.  
5. Several aspects of the Bill could cause ECSA’s membership of international agreements to cease.  This prospect is unacceptable and must be avoided in the interest of the profession and South African society.  
ECSA also places on record that it believes that the problems that the Bill seeks to address, as listed in Section 2 above, can be better and more effectively dealt with by initiatives that do not require changes to the existing Acts.

ECSA records that it was not consulted during the preparation of the Policy Document that underpins the Bill and that its opportunities to comment on the Policy Document and the Bill have been seriously prejudiced by the speed of the process. In view of the major impact of the Bill and the fact that there are likely to be other consequences not yet identified and evaluated, this lack of consultation is unacceptable.  
ECSA therefore recommends to the Portfolio Committee on Public Works that:

1. The Bill has a number of fundamental and detailed issues that need attention and is not in a form to be considered by Parliament.

2. The Bill must be referred back to the Department of Public Works.

3. The Department of Public Works be requested to initiate an inclusive process to determine appropriate approaches to address the problems identified in the Policy Document that are summarised in Section 2 above. The process should involve a wide range of stakeholders, including at least the six built environment Professional Councils and Voluntary Associations in the professions.   
4 Engineering as a profession

The essence of engineering is captured in the following extract
 “Engineering is an activity that is essential to meeting the needs of people, economic development and the provision of services to society. Engineering involves the purposeful application of mathematical and natural sciences, a body of engineering knowledge, technology and techniques. Engineering seeks to produce solutions whose effects are predicted to the greatest degree possible in often uncertain contexts. While bringing benefits, engineering activity has potential adverse consequences. Engineering therefore must be carried out responsibly and ethically, use available resources efficiently, be economic, safeguard health and safety, be environmentally sound and sustainable and generally manage risks throughout the entire lifecycle of a system.” 

4.1 Engineering Disciplines 
Engineering is studied and practiced in a number of disciplines and subdisciplines as well as cross-disciplinary and emerging fields:

	Table 1 : Engineering Disciplines and Sub-disciplines

	Discipline
	Sub-disciplines

	Aeronautical
	

	Agricultural
	

	Chemical
	Process Engineering, Petrochemical, Minerals Processing

	Civil
	Structural, Geotechnical, Transportation, Hydraulic, Environmental

	Electrical
	Electronic, Bio-medical, Computer, Power, Control, Telecommunications, Mechatronics, Software

	Industrial
	

	Mechanical
	Automotive, Airconditioning, Energy, Machine Design, Fire Protection, Nuclear

	Metallurgical
	Materials

	Mining
	


4.2 Engineering Categories of Professional Registration

The characteristics of the professionals in the three generic categories of registration are summarised in Table 2.

In addition, Certificated Engineers have a level of competence comparable with a Professional Engineering Technologist but in addition, as holders of the Government Certificate of Competency, are specialised in electrical, plant, mechanical or mining operations and in occupational health and safety.

	Table 2: Profiles of Engineering Professional Categories 

	Professional Engineers are characterised by the ability to solve problems, develop components, systems, services and processes through analysis, synthesis, creativity, innovation and the application of fundamental and engineering principles.
	Professional Engineering Technologists are characterized by the ability to apply established and newly developed engineering technology to solve problems, develop components, systems, services and processes. 
	Professional Engineering Technicians are characterized by the ability to apply proven, commonly understood techniques procedures, practices and codes in support of engineering activities.

	They provide technical and commercial leadership through well-developed interpersonal skills.
	They provide leadership in the application of technology and commercially and have well-developed interpersonal skills.
	They manage and supervise engineering operations, construction and activities.

	They work independently and responsibly, applying original thought and judgement to technical and risk-based decisions in complex situations. 
	They work independently and responsibly, applying judgement to decisions arising in the application of technology to problems and associated risks.
	They work independently and responsibly within an allocated area or under guidance of an engineer or technologist.



	They optimise costs and benefits to clients and community while achieving desired outcomes within the context of a safe and sustainable environment.
	They ensure that engineering solutions meet performance requirements and accepted minimum standards for the safety and welfare for the community. 
	They ensure that engineering solutions meet performance requirements and accepted minimum standards for health and safety.

	Professional Engineers have a broad, fundamentals-based appreciation of engineering sciences, with depth in specific areas, together with knowledge of financial, commercial, legal, social and health, safety and environmental matters.  
	Professional Engineering Technologists have an understanding of engineering sciences underlying a deep knowledge of specific technologies, together with financial, commercial, legal, social and health, safety and environmental matters.
	Professional Engineering Technicians have working understanding of engineering sciences underlying the techniques used, together with financial, legal and health, safety and environmental methodologies


4.3 Engineering and the built environment

The 1999 Policy document defined the built environment as “The built environment includes all structures that are planned and/or erected above or under ground, as well as the land utilised for this purpose and the supporting infrastructure.”  The Bill expands the definition to “the physical world that has been intentionally created through science and technology for the benefit of mankind”, potentially extending well beyond the original definition. The literature suggests that an appropriate definition of the built environment would be:

The built environment describes the products of human building activity that have altered the natural environment through the construction of buildings, roads, defined spaces, parks, man-made landscapes and the like to support human activity.

It follows that built environment professions are those that are concerned with the design, construction and operation of buildings and other artefacts that comprise the built environment. Several professions operate largely within the built environment: architects, quantity surveyors, landscape architects, construction project managers, property valuers and town and regional planners. Surveyors serve the built environment as well as industrial and mining activity. 

Engineering is a broad field with some of its professionals serving the built environment. Other engineers are involved in exploiting natural resources, mining, energy, agriculture, food production, manufacture, utilities and the provision of services. While engineers work in diverse fields each having its own body of specialist knowledge and practice, all engineers have a common set of competencies and foundation knowledge.

4.4 Engineering and Government

The wide range of engineering disciplines and sub-disciplines are of interest to many spheres og government and the industry sectors that they serve. Figure 1 illustrates these various interests graphically.


[image: image1]
5 How is the present Engineering Profession Act working?

The six existing Acts that regulate the built environment professions were based on a policy document
 published in 1999. This policy arose from an inclusive process involving government and the professions. The Policy stated a number of principles on which the Acts were founded. These principles are summarised below.

1. Statutory regulation of professions must meet the dual requirements of protecting the standards of professional competence and protecting the interests of the public and providing a means of recourse if these interests are infringed. Achievement of appropriate standards of competence in a profession is of public interest because there is then a formal basis for the objective judging of the suitability of a particular person to undertake specific work.
2. Information from and advice by the professions is essential to broader national development and it is of national interest that the contribution of the professions is maximised and co-ordinated. 

3. Professional regulation should not unnecessarily interfere with market forces and should therefore be consistent with the competition policy. Public protection and recourse should only apply in relation to aspects of professional conduct.

4. While it is essential that the professions meet the specific needs of South African communities, it is in the interest of both the professions and the broader South African society that international interaction be supported and expanded wherever possible, and that international best practices be identified, studied and followed in professional practice as well as in the development of all registered persons.  Professions should contribute to the competitiveness of South African services in relation to the global environment.

5. A healthy symbiotic, clearly defined relationship must exist between the professional bodies and related voluntary associations.

6. Professional practice relies on a specialised body of knowledge and skills that require appropriate education, training and experience.  The monitoring and evaluation of professional competence and practice depends on an appropriate level of professional expertise in the specific field. Professional regulation must rely on the expertise of individual professionals. To ensure a clear focus on the public as opposed to professional interest, independent representation of the public interest is also required.

7. The regulatory framework must make provision for the commonalities as well as the differences between the professions.

The resulting Engineering Profession Act, which has been in operation for eight years, has proved to be effective in providing the legal basis for regulating the Engineering Profession even though there are short-comings which ECSA has for years been requesting be corrected. The Act enables ECSA to operate a best practice system of accreditation, registration and regulation of professional conduct. This system is fully documented on the ECSA website and education standards are registered on the National Qualifications Framework. The Engineering Profession Act is therefore basically sound but is in need of minor improvements which ECSA has already proposed.
ECSA strongly supports the mechanism provided in the Engineering Profession Act for compulsory registration via identification of engineering work. ECSA completed its identification of work in 2006 and has submitted this to the Council for the Built Environment for further consideration and recommendation to the Minister for publications and promulgation.  This has not happened.  ECSA’s method of identification of engineering work covers the entire field of engineering and not just the disciplines that work in the built environment.

A particular feature of the present Act is the ability to introduce specified categories of registration that can be used to regulate specific occupations that are not at the professional level. Categories for Lift Inspectors and Lifting Machinery inspectors have been introduced.  ECSA is looking at establishing further registers. This includes for fire engineering - fire equipment installers and maintainers,  Non-Destructive Testers, Clinical Engineering personnel specifically medical equipment maintainers, installation Electricians and Master Installation Electricians and Pressure Vessel Inspectors etc.
Under the Engineering Professions Act, it has been possible for ECSA to interact productively with national bodies concerned with education, training and engineering human resources including the Departments of Education, Labour, Health and Minerals and Energy, the Council on Higher Education, the South African Qualifications Authority, Higher Education South Africa and the Deans responsible for engineering programmes at universities and universities of technology. A common focus of these interactions is the shortage of qualified engineers and the improvement of school education, particularly in mathematics and science.
In summary, the Engineering Profession Act, 2000 has proven a highly effective piece of legislation in spite of shortcomings.
ECSA has good relations with thirty eight Voluntary Associations that provide from among their membership some 350 volunteers that serve on ECSA’s committees, accreditation evaluation teams and as assessors of the competency of applicants for registration.

As regards actual registrations, a significant milestone was recently achieved when the number of voluntary registrations reached 29348 professionals including 6790 candidate-engineering practitioners.  Previously disadvantaged persons accounted for 56% of new registrations over the past three years and for the greatest increase in registered professionals. These include some 5000 foreign nationals who have qualified for registration with ECSA.
ECSA is a signatory to a number of international agreements providing recognition for graduates of ECSA-accredited programmes and international registers for engineers and engineering technologists as well as bilateral agreements. Through these agreements, ECSA ensures that its standards are benchmarked internationally. These agreements also aid inward migration of engineering practitioners. ECSA has persuaded the educational accord signatories to adopt a mechanism by which programmes in developing countries without their own accreditation systems could obtain international recognition via accreditation by ECSA.  Loss of international recognition will impact negatively our profession and industry being able to compete for international work.
6 Does the Bill provide the solution to the identified problems?

6.1 Problems of councils with small numbers of registered persons

ECSA, having some 29000 registered persons, manages to sustain itself from fee income with careful management. ECSA recognises that the same may not be true for councils having small numbers of registered persons and that steps need to be taken. A common administration and common systems could clearly be advantageous. ECSA has however not seen a detailed business plan that quantifies the gain in efficiency, taking the detailed nature of the work of the councils into account.

ECSA recognises that compulsory registration – which is intended primarily to enhance the protection of the public interest - will have the side effect of increasing the number of registered persons and hence the income. 

ECSA believes that a case can be made for funding from treasury to support a governance, common administration and systems for small councils. Using fees from registered persons in large professions to subsidise those in small professions is completely unacceptable to ECSA.
The new structure proposed in the Bill has the potential to resolve the capacity problems of small councils. Common data systems would also assist in planning. 
6.2 Problems of governance and accountability

ECSA is at a disadvantage in commenting here because the types of governance and accountability failures that the Bill seeks to address have not been identified, either in the Policy Document or during consultations. There is a general recognition of the failure of the CBE to deliver on its mandate and this has been attributed by the Department of Public Works to it not having authority over the individual professional councils. 
The structure in the Bill where the new SA Council for the Built Environment (SACBE) is the legal entity and controls and exercises authority over professional boards is the proposed mechanism for ensuring governance and accountability.  The Bill defines the constitutions of the functions of the council and the boards but also gives the council the power to decide whether a matter falls within the ambit of a professional board.
The council is made up of six community representatives (none of whom may be professionally registered), four persons in the employ of state departments, two persons from higher education and one professional per board. This council is eminently qualified to represent the interests of the community and the state, to obtain input from higher education and to handle general matters of corporate governance, management and finance. The collective input from the professionals on the council can only be of a general nature and one voice to provide expertise and input from a profession means that the council is not competent to deliberate on or offer advice to the Minister on the core regulatory functions (defined below) required to regulate a profession. Apart from the weakness in professional input, this council may be able to perform general functions in the service of society defined below.   

This analysis is based on separating the complete set of functions to achieve regulatory, policy and operational goals into three groups.

a. Core regulatory functions essential to the regulation of professional activity and the protection of the public in relation to engineering work: 

1. Determining and publishing standards for education for various categories of registration;

2. Accrediting educational programmes and the qualifications they lead to;
3. Entering arrangements for the mutual recognition of accredited qualifications with other accrediting bodies; 

4. Evaluating the qualifications and other evidence including RPL of persons who do not hold accredited or mutually recognised qualifications;
5. Determining and publishing standards for competency required in each category of registration;

6. Providing guidelines for mentoring and training;

7. Assessing the competence of applicants for registration and registering those who demonstrate competence; 

8. Determining the requirements for continuing professional development;

9. Implement a code of professional conduct;

10. Investigate complaints of unprofessional conduct and impose sanctions as required;
11. Enter into arrangements that support the international mobility of professionally registered persons; and
b. Operational functions, including: 

1. In general, ensure that its policies and processes for all of the above functions are transparent and are applied fairly;

2. Supporting the council, boards and committees;

3. Keep registers and listings consistently and reliably;

4. Support the processes and governance of the functions in list A;

5. Managing finances;

6. Operate as cost-efficiently as possible, seeking co-operation with other bodies as necessary.

c. General functions in service of society, including:
1. Provide information and advice essential to broader national development;

2. Co-operate and participate in strategic planning with other professional bodies, voluntary associations, government, industry and community organisations as needs arise;
3. Liaise with education providers in the field;

4. Liaise with employers who  provide training and employ registered persons in the profession;

5. Promote human resource development in the profession at the educational, training and practice levels, identifying problems and bringing these and possible solutions to the attention of the relevant authority;

6. Identify blockages and promote access to the profession. 

The council clearly has the capacity to supervise operational functions and perform general functions. Performing specific functions required in regulating the profession requires the knowledge and experience of professional peers within the profession. The council is clearly not constituted in a way that provides this peer expertise. 

The 1999 Policy identified three groups of participants in the councils of the professions: registered persons, representatives of government departments with a direct interest in the work of the professions and representatives of the broader public interest nominated through an open process of public participation. The recommendation of 60:20:20 proportions of the three types of person were implemented in the 2000 legislation. The councils therefore had a membership that allowed decisions on specific functions to be made competently while ensuring that the council focuses on the public interest.  

It follows that the professional boards must be solely responsible for specific functions on list A. The professional boards must therefore have a majority of professionals while having sufficient community and state department representatives to ensure a focus on the interests of the public. A minimum of 60% professionals is essential. 
The board’s functions must explicitly include all the functions contained in list A above and the Bill must prevent the council from taking over these functions.

To conform to these principles, the Bill requires alteration in several places. 

Clause 4(1)(a): Controlling and exercising authority over professional boards must specifically exclude type A Specific Functions;

Clause 4(1)(e): as indicated, the power to control and exercise authority over educational institutions is at best in conflict with established agreements and at worst a conflict of laws.

Clause 4(1)(n): while ensuring consistent application of policy, the substance of subitems (i) to (vi) fall into list A and must be determined by the boards.

Clause 4(2)(c): Any action taken under this clause must not override peer judgement.

Clause 11(1): If such a committee considers a matter falling in list A, it must be constituted of at least 60% peers.

Clause 15(5)(a)-(f): As the board is responsible for matters of type A, it must be constituted of not less than 60% peers and not more than 40% government and community representatives. The representation of education institutions may be within the peer group. 

Clause 16(1) and (2): this should include powers to make decision on all the matters in list A. In addition, a professional board should be allowed to make recommendations or advise an outside body in its own right on a matter that is its sole concern. 

Clause 16(3)(b): Remove possibility of council overriding a decision on matter on list A.

Clause 44(1): the council does not have the capacity to advise the minister on exemption of a class of person from registration.

Clause 48(1)(a)(ii): the council does not have the capacity to advise on standards of general education for a profession. (Similar comments on items that follow.)

The new council could perform the following functions:

· Provide strategic leadership for the built environment professions;

· Manage a combined register;

· Promote aspects of the built environment

· Gather from the boards data and perform analyses;

6.3 Fragmented planning process

ECSA recognises that there are matters relating to the built environment that require integrated planning involving some or all of the six professions as well as Land Surveying,  Town and Regional Planning and Environmental practitioners. Taking the lead in such initiatives is the responsibility of the CBE. The new SACBE would take over this responsibility.
Engineering is however broader than the built environment. Engineering covers the nine disciplines and their subdisciplines listed in Table 1. From time-to-time, ECSA sees the need to plan with other partners, for example there will shortly be discussions with bodies involved in computing, informatics and information, to discuss matters of mutual interest. There may be instances that arise that are of concern to engineering only.  The Bill does not include strategic planning in the functions of the boards. Having to channel all planning through the council will inevitably slow the process and cause frustration; this is clearly not acceptable. 
6.4 Access to the profession

In its submission of 11 April 2008 in response to the Policy Document, ECSA outlines the complete process of educating and training engineering practitioners to the point of registration. The education and training processes and bottlenecks were identified. It is important to get the root causes into perspective according to the magnitude and criticality.
The most severe limitation on both the absolute numbers of potential engineering practitioners as well as transformation of their demographics is poor school education focussing on Mathematics, English and Physical Science.   A recent Council on Higher Education report
 quantifies the problems of poor throughput in higher education and the poor school education as a major contributor to the problem. The impact on the professions that rely on demanding school subjects to transform is limited by the school system. The participation rate of black students in higher education is much lower than other groups. This is due in part to the fact that former DET schools still perform badly in Mathematics and Science.  Former Model C schools do not fare that much better: their Mathematics and Science performance is a little below the international average. 
The second bottleneck is in the higher education system. The demographics of the engineering student population are determined by two main factors: first, the demographics of the school-leaving class and the availability of funding to support students. The CHE report identifies poor throughput, particularly in National Diplomas, as a major problem in higher education. The engineering faculties are under-capacity for the number of students and student to staff ratios have reached very high levels.
Once a student has graduated, the ease of  obtaining employment to train and gain experience toward registration depends on the discipline and the state of the economy. Compared to bottlenecks in the school and higher education system, placement difficulties affect relatively few students. 

Having obtained employment to train, the remaining problem is good quality supervision and mentorship. Where mentors are not available in the company, ECSA permits and, in fact, facilitates the provision of a mentor external to the company.
We conclude that the major impediment to previously disadvantaged individuals entering the engineering profession lies in the school system with the next significant bottleneck in the higher education system.
7.
Specific Problems with the Bill

7.1 
Excessive Powers of Minister
Section 25. This allows the minister to prescribe qualifications … conducted by an accredited institution… The board’s accreditation empowered by 16(2)(b) should apply only to programmes (and to the attached qualifications) and not to the institutions. With this change, section 25 is redundant. 
Section 26 is similar: the board is permitted by 16(2)9i) and (j) to recognise qualifications – why must the minister then promulgate a regulation? Also in terms of the principles established above, the nature of examinations is a type A specific matter and the council is not constituted to advise on this.
Precedents that demonstrate the need to publish standards for education and registration as regulations to attain transparency are not easy to find. For example, the Council on Higher Education publishes its accreditation framework and criteria as booklets and electronic copies on its website. Internationally, all engineering accrediting and registering bodies publish their standards and policies in a similar way. 
7.2
Fundamental Change in Way of Qualifying for Professional Registration
The current Act defines the professional and candidate categories of registration and allows the council to create specified categories of registration to meet specific regulatory requirements, of  lesser scope than the professional categories. The professional and corresponding candidate categories reflect the sub-divisions of the profession that change very slowly. The specified categories allow more rapidly changing requirements to be satisfied. It is appropriate therefore that professional categories be established by Act. The BPEB bill provides for entire professions to be established by ministerial regulation. The Bill is silent on how professional categories are established. The absence of categories that are not designated as professional (in the sense of a high degree of autonomy in practice) differs from the current Act and will be a retrograde step in meeting the needs of a developmental society in South Africa.  This is not necessary and is not acceptable.

The widely-accepted lifecycle model for developing an engineering professional involves the completion of an accredited higher education qualification, a programme of training, experience and further learning in industry to acquire the competencies required for registration, attaining registration through demonstration of competence and ongoing practice. In the practice phase, the professional is subject to a code of conduct and must satisfy continuing professional development requirements.  The current Act is built around that model, making it clear in section 19 that an educational requirement must be satisfied and that the competency for registration must be demonstrated. The Bill does not follow this development model. The following professional development model is pieced together from the Bill.

· While a person is studying, he or she must register with the council (48(1)(a)(i)).

· Registration involves the attainment of single or multiple qualifications together with complying with conditions that may be prescribed (25).

· All providers of education or training  or examining authorities (introduced in 25) must be accredited (17(1) by a professional board: 17(1) refers explicitly to education institution or training facility, confirming the impression that accreditation is mandatory for both educational and post-graduation training. The present approach of  developing competencies for registration through work is not accommodated in this model.

· Section 48(1)(d) requires the minister to make regulations on government departments and other institutions that may train candidates and other professionals and how accreditation will be done in these cases;

· Having completed education and training and having received the appropriate certificates (presumably covering both education and post-graduation training), the person applies and presents documents to the registrar who administratively registers the person. If required by an applicant, a refusal is referred to the professional board for a decision. (18(2) to (4)). (This appears to be the only provision for appeal outside the disciplinary process.)

The term training facility is not defined and appears to be an innovation, the implications of which are not understood by ECSA.  ECSA rejects the notion that registration can be achieved without demonstrating compliance with at least a minimum standard of profession competence.  This can only be assessed by peer judgement. 
7.3
Relationships with National Bodies and Higher Education providers
The 2000 Acts were written when the implementation of other Acts establishing national education and training institutions were in their infancy. The Higher Education Act, 1997 (Act No. 101 of 1997),  established the Council on Higher Education (CHE) together with its Higher Education Quality Committee (HEQC), the latter being charged with accrediting higher education programmes. The CHE published its Framework and Criteria for Accreditation of higher education programmes in 2004. Two forms of accreditation by the CHE are defined. New programmes must obtain Candidacy Phase Accreditation from the CHE before being allowed to operate. Once a programme is operational and producing graduates it requires Re-accreditation. In the case of professional programmes, the CHE, not having the capacity to conduct accreditation visits, enters an agreement with a relevant professional council that is already conducting visits to delegate its responsibility to re-accredit programmes.  

The South African Qualifications Authority Act, passed in 1995 established standards setting arrangements that professional councils could partake in with only moderate difficulty. The quality assurance arrangements for higher education qualifications were established by the SAQA Act. SAQA recognizes the CHE as the sole Education and Training Quality Assurer (ETQA) for all higher education programmes. As indicated above, the CHE enters an agreement to delegate its programme quality assurance function to the relevant professional council. Professional Councils could not be appointed as ETQAs for higher education qualifications and did not in fact need this status if an agreement was signed with the CHE.

The SAQA Act is being superseded by a new NQF Act which elevates the CHE’s position from an ETQA to a Quality Council. The CHE will continue to be responsible for quality assurance in higher education. The agreements with professional councils will continue to be necessary. The NQF Bill places the responsibility for setting standards for higher education setting with the CHE. It is likely that the existing agreements with professional councils will be extended to cover arrangements whereby professional councils actually set standards which are then registered on the NQF through the CHE.  SAQA will not in future authorize bodies to set standards.  

The Skills Development Act, 1998, under amendment in 2008 does not impinge directly on aspects of development in the professions.

Several parts of the BPEB Bill are written without taking the above facts into account and create potentially antagonistic relationships. 

· Clause 4(1)(e): To talk of exercising control and authority over parts of higher education exaggerates what is possible. The professions set standards and perform quality assurance in a co-operative model with the CHE. 

· Clause 16(2)(b): making accreditation by the profession subject to the Higher Education Act (rather by agreement with the CHE) could have unforeseen consequences.

· Clause 17(1): This is probably in conflict with the Higher Education Act and the modus operandi of the CHE and Department of Education and is antagonistic to the constructive relationship that must exist between professional councils and the CHE.

· Clause 4(1)(o): This method of being recognized as a standards setting body will disappear when the NQF Bill is passed. Similarly 4(2)(d) represents a dated model.

· It is not clear what bearing the SAQA Act now has or the new NQF Act will have on clauses 4(1)(e), 4(2)(b) and 17(1). 
The Bill creates specific problems in the relationship between the professions and higher education institutions. 
· Clause 4(1)(d): The new council will determine strategic policy regarding education in terms of public works policy. Given the wide definition of the built environment and the extended scope of engineering beyond the scope of public works, this clause has an unknown effect.

· Clause 4(1)(e):  The new council will control and exercise authority in respect of all matters affecting the education and training of persons in the built environment. This and other clauses referred to below are written without regard to present rights and agreements regulating higher education.

· Clause 17(1)  indicates that an educational institution can be prevented from offering a programme if it is not accredited by a professional board. The drafters must surely not understand the implications of the Higher Education Act and how the CHE has set up its accreditation system to make its candidacy phase accreditation the permission to offer a programme. A professional body may well de-accredit a programme but it must remain the CHE’s decision about whether it continues to be offered.

· Clause 17(2) also usurps CHE functions. 
· Clause 17(3) allows the professional board to veto the establishment of an educational  programme. ECSA subscribes to the present arrangement under which a provider must obtain candidacy phase accreditation from the CHE to be allowed to offer a programme. ECSA will assist in the evaluation but would not make the decision.
· Under clause 17(4), a Vice Chancellor could sit in jail for not seeking the professional board’s approval!

· Clause 17(5) is out of touch with reality. Leaving aside the changes in the NQF Bill, how can another law appoint a professional body as an ETQA? An ETQA has rules of composition and function different to the professional boards.

· Clauses 28(1) and 28(2) are unclear and confer rights that are not easily understood. It is unclear why a higher education institution needs legal authorization to bring any person onto campus to “demonstrate techniques”.

· Clause 29(1) seems presumptuous, going far beyond the current provisions of the accreditation policy that require the university to notify ECSA of changes that affect the accreditation status of programmes.  

· Clause 29(2) takes no cognisance of the very effective and sensitive way that the current accreditation system deals with deficient programmes. It gives opportunity for improvement without disrupting the programme. 

· Clause 29(3) causes automatic loss of recognition of graduates during the suspended period. The CHE would have something to say about this as there can be no measure to protect the students and graduates. (It is also unclear if suspension also causes the programme to stop being offered as in 17(1).

· Clause 29(5) allows a professional board to monitor any and every examination conducted by a university and monitor progress made by candidates and report to the boards. In ECSA’s experience, this has never been necessary or desirable. 

· Clause 46(2) seems to prevent the education of future professionals other than by registered professionals. The joint use of education and training, especially when one or the other is intended, is very confusing.

· Clause 47(1) and (2) provide powers that have never in ECSA’s long experience of accreditation been necessary.   

· Clause 48(1)(a)(i) provides for registration of students. This was picked up from the health sciences where some provision is necessary because senior students actually deal with patients. There is no comparable reason for this in engineering. The voluntary associations offer student membership in any event. (ii) allows the minister to set general education standards for registration and hence the admission level of students. The minister effectively specifies the duration, curriculum and educational standards for accreditation under (iii) and (iv). The post graduation training requirements are similarly prescribed under (v).

· Under clauses 48(1)(a)(ii) and (iii) (and (e)(ii))  the standards of the programme now become regulations, and can be approved by a minister on the advice of a council whose composition gives it no competence to do so.
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