Ms Marcelle Willaims

 The Secretary to Parliament 

P O Box 15 

Cape Town 8000

 e-mail: mawilliams@parliament.gov.za 
Dear Sirs

SUBMISSION ON THE PROVISIONS OF THE COMPANIES BILL
We wish to table the following submissions on the Companies Bill on behalf of BDO Spencer Steward, Chartered Accountants, South Africa. Due to the limited time we have had to absorb and consult on the proposed legislation, we have limited our commentary to those matters we believe have the most immediate impact on the conduct of our profession and with specific reference to 

· Section 

· Sections 28 – 30.
· Section 92

1. Limitation of liability

1.1. We believe that auditor’s liability should be limited according to an agreed basis. This limitation, although appropriately housed in the Auditing Profession Act, nevertheless derives its greatest urgency from the audits of companies. We believe that the Companies Act should contain an enabling reference to auditor’s liability in the Auditing Profession Act. Once the nature of any limits to auditor’s liability has been incorporated into the Auditing Profession Act, this can be interpreted accordingly.
2. Solvency and liquidity requirements (Section 4)
2.1. It is unclear how these criteria will be determined, especially as regards fair value measurements if there is no requirement on a company to produce financial statements and/or if the framework for the financial statements is not determined.

2.2. The section uses the term “consolidated” assets and liabilities. The term has a specific meaning that may not be appropriate in this context. It may be more appropriate to use the term “aggregated”.
2.3. There is no reference to reckless trading.
2.4. There is no acknowledgement of the difference between factual and commercial insolvency. 

2.5. There is no acknowledgement of the effect of subordination agreements on solvency and liquidity.

3. Regulations
3.1. The Bill contains numerous references to regulations to be promulgated by the Minister. The Bill is vague and uncertain because of  the references to “regulations” specifically in the context of the requirements to produce financial statements and the standards under which they are prepared eg

3.1.1. Section 29(4)

3.1.2. Section 29(5)

3.1.3. Section 30(4)(ii)(bb)

3.1.4. Section 30(10)

3.2. The implementation of these sections of the legislation should be delayed until the relevant bodies and/or regulations have been set up otherwise it will not be possible to comply with the legislation

3.3. The Regulations can only be issued after the Act comes into effect but they fundamentally affect the interpretation of the legislation.
3.4. Clear parameters are needed within which these regulations will be framed

3.5. It is impossible to give investor-friendly advice in a climate of uncertainty

4. Section 28 – 30
4.1. The sequencing of these sections and sub-sections should be made clearer and more systematic to enable easier interpretation of the legislation without unnecessary cross-referencing. For example:

4.1.1. Clarifiy that all companies need to maintain accounting records, regardless of whether they are required to produce financial statements

4.1.2. Clarify the difference between financial statements and annual financial statements

4.1.3. Clarify which  companies are required to produce financial statements and which companies must produce annual financial statements
4.1.4. Clarify what the requirements are for the preparation of financial statements and framework/s to be used

4.1.5. Clarify the requirements for the preparation of annual financial statements and the framework/s to be used
5. Auditing

5.1. Further consideration needs to be given to what annual financial statements require an audit.

5.2. The Corporate Laws Amendment Act requires rotation of auditors for ‘widely held’ companies. The Companies Bill requires rotation of auditors for companies without making a distinction between the types of companies (Section 92). We believe it is impractical to require rotation of auditors as set out in the Bill, for all companies. This rotation is appropriate for listed companies. We recommend that other companies that meet certain specified criteria may require rotation of auditors but that this should not be extended to all companies. It would be too onerous a requirement for smaller companies and audit firms to rotate auditors.
5.3. The Bill should address how the nature of a “review” will be determined and by whom. 

5.4. Reviewers of annual financial statements need to be accountable and should belong to accredited bodies with approved standards and Codes of Conduct.
6. Other
6.1. We believe the reference in Section 94(8)(a)(ii) is incorrect and should refer instead to subsection (7)(d)

Yours faithfully

BDO Spencer Steward 

Chartered Accountants

KM BOWMAN 

Director
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