COMMENTS ON NATIONAL CONVENTIONAL ARMS CONTROL
AMENDMENT BILL
1.
GENERAL COMMENTS
1.1
The introduction of the generic term “controlled items” is welcomed, as it simplifies the wording of the Bill. The necessary differentiation between different classes of controlled items must be made in the publication of lists of controlled items in the Gazette, in order to allow for different levels of control of these items, as envisaged in 3.1.6 of the Memorandum on the Objects of the National Conventional Arms Control Amendment Bill, 2008.
1.2
A new concept in the Bill is the control of the possession of controlled items. However, this is not consequently introduced, as in a number of instances (addressed below) reference is only made to “trade in controlled items”, in stead of “possession of or trade in controlled items”. Is the intention to also control the possession of controlled items by the SANDF and the SAPS.
1.3        The possession of controlled items by Armscor (DMD) and Service Providers for maintenance of the equipment country wide on behalf of the Department of Defence is not addressed in the new bill.

1.4        Provision to be made in the bill for the internal destruction of ammunition, weapons and other controlled items by Armscor and the department of Defence. This needs to be made clear in the legislation. 

1.5
The concept of “programme approval” providing for multiple export and import permits is a positive development that will remove an administrative burden from both DCAC and the industry, and will expedite transfers.  
2.
SPECIFIC COMMENTS  


Amendment of section 1
2.1
In the definition of “brokering services” the term “supplier” is substituted with “provider”. What is the reason for this? Shouldn’t one have a definition for “provider”?
2.2
In the new definition of “competent authority” shouldn’t the Minister remain included, as in terms of section 11 the Minister may delegate, implying that he/she may keep certain responsibilities to himself / herself.
2.3
In the definition of “trade” the phrase “the rendering of brokering services” is replaced by “domestic transfers …..”. What is the reason? The term brokering / brokering services should still be part of the definition of “trade”.
2.4
A definition of “possession” as contemplate in 3.1.1 of the Memorandum on the Objects of 
the National Conventional Arms Control Amendment Bill, 2008, is not found.

2.5
Shouldn’t “destroyed / destruction” be included in the definition of “trade”?

2.6
Shouldn’t “services” as described in section 27(3)(d) be defined here?
2.7 A definition of “transfer” is needed. It is not clear whether transfer refers only to internal (domestic) transfers, or also includes exports/imports. Does transfer always refer to a transfer of ownership, or not?
2.8 In terms of the White Paper on Defence Related Industries and the Armscor Act, marketing and export support is provided by Armscor and the Department of Defence to the local industry by making available Department of Defence equipment, personnel and facilities. Previously, no permits were required but due to possession, the requirement has now    changed. 

Amendment of section 3
2.8
What is the specific meaning of “certain assistance or services”?

Amendment of section 4

2.9
In the new section 4(1)(a) the term possession should be added: 

“…..effective control of trade in and possession of controlled items”.
2.10
In the new section 4(1)(f) the term possession should also be added: 


“keep a register in the prescribed form of persons involved in trade in or in possession of controlled items”.

2.11
In the new sections 4(2)(a), 4(2)(c) and 4(2)(d) in all instances replace “trade in” with “trade in and possession of”.   

2.12
In the new sections 4(4) and 4(5) the term “imported, exported, conveyed, traded” should be replaced only by “traded”, as the terms “imported, exported, conveyed” are included in the definition of “trade”.

Insertion of section 7A

2.13.
Section 7A(2):

2.13.1
We suggest that the Department of Minerals and Energy and the Department of Science and Technology also be included in the scrutiny committee (DERI concept).
2.13.2 Section 7A.(2) refers to representatives of Departments. The South African Police Service is part of the Department of Safety and Security, while the National Intelligence Agency and the Secret Service are part of the Department of Intelligence.
Amendment of section 9

2.14
In the new section 9(2)(a) replace “trade in” with “trade in and possession of”.
Substitution of section13
2.15
The purpose of providing for less strict control of dual-use items as described in 3.1.6 of the Memorandum on the Objects of the National Conventional Arms Control Amendment Bill, 2008 is not clear in the new section 13. It probably will become clear in new Regulations.
2.16   
In the new section 13(1) reference is separately made to the rendering of services as referred to in section 27(3)(d), while the rendering of services is included in the definition of “trade in controlled items”.
2.17
In section 13(2)(b)(i) reference to the Explosives Act, 1956 (Act No. 26 of 1956) should be replaced by Explosives Act, 2003 (Act No. 15 of 2003). 
2.18
In section 13(2)(c), the end of the sentence must read “under section 13(2) of that Act”. 
2.19
Will the items mentioned in section 13(2)(e) be controlled in terms of this Act? Control of items by both Acts should be avoided. 
Amendment of section 14

2.20
In section 14(4)(a) the phrase “exported, re-exported, marketed, imported, conveyed, manufactured, traded or brokered” should be replaced by the term “traded”, as all the other terms are included in the definition of “trade”.
2.21
Section 14(4)(b) should be rephrased, as it is very difficult to read. Terms already included in the definition of “trade” should be omitted. 
Amendment of section 17

2.22
Shouldn’t a fixed pro-forma be developed for End-user Certificates contemplated in section 17(1)? This can then be provided to the authority to issue the End-user Certificate, standardising the process. This is being done by many countries.
2.23
In section 17(4) it is stated that regarding imported controlled items “…the South African Government may issue an end-user certificate …”. This statement must be qualified, depending whether the imported items are destined for government entities, private companies or foreign end-users. Guidelines should be given in Regulations.
2.24       Section 17 (1) (c) “without the authorisation of the South African government”. This is virtually impossible to control and enforce, i.e. soft skin vehicles in Africa. Controlled items to be categorised for end-user Certificate purposes. The control of re-exporting is impossible

Amendment of section 22

2.24
The phrase “any person who trades in controlled items” should read “any person who trades in or possesses controlled items”.

Amendment of section 24

2.25
In section 24(3), it is stated that the Secretary must decide on the disposal of goods. Why the secretary and not somebody or an entity in the arms control structure, e.g. the NCACC, its chairperson or the Scrutiny Committee? 
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