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1. Revised recommended amendments to the Bill  

1.1 Suggested amendments to clause 26 of the Bill
26. (1) A person who holds or has a beneficial interest in any securities issued by a company—

(a) has a right to inspect and copy the information contained in the records of the company—

(i) mentioned in section 24(3)(a), (b), (c)(i) and (ii), (d) and (e); or

(ii) contemplated in section 24(4)(a) or (b); 

(b) has a right to any other information to the extent granted by the Memorandum of Incorporation, as contemplated in subsection (2); and

(c) may, at that person's election, exercise the rights set out in paragraph (a) or (b)—

(i) by inspecting the relevant records at the company's registered offices during the company's normal business hours; 

(ii) by direct request made to the company in the prescribed manner, either in person or through an attorney or other personal representative designated in writing; or

(iii) in accordance with the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000).

(2) In addition to the information rights set out in subsection (1)(a), the Memorandum of Incorporation of a company may establish additional information rights of any person, with respect to any information pertaining to the company, but no such right may negate or diminish any mandatory protection of any record, as set out in Part 3 of the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000).

(3) Any person may –

(a) inspect the information contained in the records of the company contemplated in section 24(3)(a), 24(3)(b) and 24(4)(a) upon payment of such reasonable fee  as may be prescribed;

(b) require a copy of a company's records contemplated in 24(3)(a), 24(3)(b) and 24(4)(a), or any part of it, on payment of such reasonable fee as may be prescribed;

(c) at that person's election, exercise the rights set out in paragraph (a) and (b) –

(i) by inspecting the relevant records at the company's registered offices during the company's normal business hours; 

(ii) by direct request made to the company in the prescribed manner, either in person or through an attorney or other personal representative designated in writing; or

(iii) in accordance with the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000).

(4) Where a company receives a request made under section 26(1)(c)(ii) or 26(3)(c)(ii), it must within five working days comply with the request by providing a copy of the records concerned to the person making the request; 

(5) If a company refuses to allow an inspection of its records under section 26(1)(c)(i) or 26(3)(c)(i) or fails to comply with the provisions of section 26(4) the requester may, at its election, – 

(i) submit a complaint to the Commission as provided for in section 168(1)(b); or

(ii) apply to the Company Ombud for an order that the company permit an inspection of its records or provide the requester with the requested information; or

(iii) approach a Court to enforce his or her rights under this section.

(6) The rights of access to information set out in this section are in addition to, and not in substitution for, any rights a person may have to access information in terms of—

(a) section 32 of the Constitution;

(b) the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000); or

(c) any other public regulation; or

(d) the company's Memorandum of Association.
(7) If a company —

(i) refuses to allow an inspection of its records under section 26(1)(c)(i) or 26(3)(c)(i); or

(ii) fails or refuses to provide access to a record within five working days after receiving a request in terms of section 26(1)(c)(ii) or 26(3)(c)(ii) 

the company, and every director, officer or agent of the company who knowingly is a party to the refusal or default, shall be guilty of an offence.

(8) It is an offence for a company to—

(a) fail to accommodate any reasonable request for access, or to unreasonably refuse access, to any record that a person has a right to inspect or copy in terms of this section; or

(b) to otherwise impede, interfere with, or attempt to frustrate, the reasonable exercise by any person of the rights set out in this section.

(9) The Minister may make regulations respecting the exercise of the rights set out in this section.

1.2 Suggested amendments to clause 56 of the Bill
56. (1) Except to the extent that a company’s Memorandum of Incorporation provides otherwise, the company’s board may allow the company’s issued securities to be held by, and registered in the name of, one person for the beneficial interest of another person.

(2) A person is regarded to have a beneficial interest in a share of a public company if the share is held nomine offıcii by another person on that first person’s behalf, or if that first person—

(a) is married in community of property to a person who has a beneficial interest in that share;

(b) is the parent of a minor child who has a beneficial interest in that share;

(c) acts in terms of an agreement with another person who has a beneficial interest in that share, and the agreement is in respect of the co-operation between them for the acquisition, disposal or any other matter relating to a beneficial interest in that share;

(d) is the holding company of a company that has a beneficial interest in that share;

(e) is entitled to exercise or control the exercise of the majority of the voting rights at general meetings of a juristic person that has a beneficial interest in that share; or

(f) gives directions or instructions to a juristic person that has a beneficial interest in that share, and its directors or the trustees are accustomed to act in accordance with that person’s directions or instructions.

(3) If a share of a public company is registered in the name of a person who is not the holder of the beneficial interest in all of the shares in the same company held by that person, that registered shareholder must disclose—

(a) the identity of each person with a beneficial interest in the shares held by that person; and

(b) the number and class of securities held for each such person with a beneficial interest.

(4) The information required in terms of subsection (3) must—

(a) be disclosed in writing to the company within five business days after the end of every month; and

(b) otherwise be provided on payment of a prescribed fee charged by the registered shareholder.

(5) A company that knows or has reasonable cause to believe that any of its shares are held by one person for the beneficial interest of another, by notice in writing, may require either of those persons to—

(a) confirm or deny that fact; and

(b) provide particulars of the extent of the beneficial interest held during the three years preceding the date of the notice.

(6) The information required in terms of subsection (5) must be provided not later than 10 business days after receipt of the notice.

(7) A company must establish and maintain a register of the disclosures made in terms of section 56(3) and the information acquired under section 56(5).

(8) A register contemplated under 7 shall be open to inspection as if it were a register contemplated in section 24(4)(a). 
(9) A company that falls within the meaning of ‘‘regulated company’’ as set out in section 117(1)(i) must publish in its annual financial statements, if it is required to prepare such statements, a list of the persons who hold beneficial interests equal to or in excess of 5% of the total number of securities of that class issued by the company, together with the extent of those beneficial interests.

