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1. Introduction
These submissions are made on behalf of the following parties:

M & G Media Ltd ("Mail & Guardian"), which publishes the Mail & Guardian, a weekly national newspaper with a current readership of approximately 467 000 people;
Who Owns Whom (Pty) Ltd ("Who Owns Whom"), which has for the past 27 years published the leading guide to ownership of companies in South Africa, Who Owns Whom.  Who Owns Whom is an independent research organization that produces original research on South African business and the economic environment; and
The Centre for Economic Journalism in Africa ("CEJA") based at Rhodes University in Grahamstown.  CEJA’s purpose is to improve the quality of economics journalism in Africa and particularly in South Africa.
Section 113 of the Companies Act, 1973 ("the Act") provides members of the public with the right to access a list of the shareholders of a company.  Clause 26 of the Companies Bill ("the Bill") does away with this right and only permits for shareholders of a company to access information about their fellow shareholders.  We submit that the provisions of the Bill that limit public access to information concerning the identity of shareholders in respect of the companies envisaged in the Bill are not consonant with the principles of openness, accountability and transparency, restrict the right of access to information, and will adversely impact upon freedom of expression and research.
In these submissions, for the sake of clarity, we use the term "securities register" to refer to the register of members contemplated in section 113 of the Act as well as the register of holders of securities contemplated in clause 26 of the Bill.  Likewise, we use the terms 'shareholders', 'members' and 'holders' interchangeably.

The broad outline of our submissions is as follows:

first, we outline the provisions of the Bill that relate to public access to the securities register and compare these to the current position under sections 113 and 140A of the Companies Act, 1973 ("the Act");

secondly, we address the principles of openness, accountability and transparency and the role that these principles play in our democracy;
thirdly, we discuss the constitutional rights of freedom of expression and access to information, and we argue that the importance of access to the securities register for members of the public, including potential investors, researchers, companies that provide black economic empowerment ("BEE") certification and journalists, flows directly from the recognition of these constitutional rights.  In this section we also discuss the Promotion of Access to Information Act, 2000 ("PAIA") which may be argued to entitle members of the public to be provided with access to the securities register.  We submit that PAIA is a blunt tool for this purpose and ought not to be viewed by the drafters of the Bill as an effective substitute for an unequivocal right of access by members of the public to the securities register;
fourthly, we emphasise that in many jurisdictions that provide useful precedents for South Africa, such as the United Kingdom and Australia, procedures are in place that permit access by the public to securities registers; and
finally, we propose amendments to the Bill.

2. The relevant provisions of the Act and the Bill

2.1 The current position

The starting point under the Act is the obligation on every company to keep a register of its shareholders, which must include the names and addresses of the shareholder.  In the case of a company having a share capital, the register must also include a statement of the shares issued to each shareholder, distinguishing each share by its number, if any, and by its class or kind, and the amount paid or agreed to be considered as paid on the shares of each member.  The register must also contain in respect of each shareholder the date on which his name was entered in the register as a shareholder, and the date on which he ceased to be a shareholder.

The Act contains a clear right for members of the public to access shareholder information in respect of all companies registered under the Act, subject to the payment of a fee.  Section 113 of the Act states as follows: 

(1) The register of members of a company shall, except when closed under the provisions of this Act, during business hours (subject to such reasonable restrictions as the company in general meeting may impose, so that not less than two hours in each day be allowed for inspection) be open to inspection by any member or his duly authorized agent free of charge and by any other person upon payment for each inspection of an amount of R10 or such lesser amount as the company may determine. 
(2) Any person may apply to a company for a copy of or extract from the register of members and the company shall either furnish such copy or extract on payment by the applicant of an amount of R10 or such lesser amount as the company may determine for every page of the required copy or extract, or afford such person adequate facilities for making such copy or extract. (own emphasis)

(3) If access to the register of members for the purpose of making any such inspection or any such copy or extract or facilities for making any such copy or extract be refused or not granted or furnished within fourteen days after a written request to that effect has been delivered to the company, the company, and every director or officer of the company who knowingly is a party to the refusal or default, shall be guilty of an offence.

(4) In the case of any such refusal or default the Court may, on application, by order compel an immediate inspection of the register and index or direct that the copy or extract required shall be sent to the applicant requiring it and may direct that any costs of or incidental to the application shall be borne by the company or by any director or officer of the company responsible for the refusal or default.

(5) The provisions of this section shall mutatis mutandis apply also in respect of any register of transfers kept by a company.

As these provisions indicate, in addition to providing the general public with a right to access the register, the Act makes it an offence for a company (or any director) to fail or refuse to provide access to its register once a request has been made, and further empowers courts to order that the company comply with the request. 
Similar provisions apply to debenture holders: a register of debenture-holders must be kept by every company, indicating the number of debentures issued and outstanding, whether or not they are payable to bearer, and the names and addresses of the holders.
  Section 113 applies mutatis mutandis to this register.

A further provision of significance in this context is section 140A of the Act, which regulates the disclosure of beneficial interests in securities for all companies that have listed securities.
  Section 140A(3) of the Act compels a registered shareholder to disclose to the issuer of securities the identity of each person on whose behalf the registered shareholder holds the securities, as well as the number and class of securities.  This disclosure must take place at the end of every three month period.  Section 140A(8) of the Act goes on to provide that issuers of securities must maintain a register of the disclosures so made, and this register "shall be open to inspection mutatis mutandis as if it were a register contemplated in section 113".
As is the case in respect of section 113 of the Act, criminal penalties buttress the disclosure obligation articulated in section 140A.  Section 140A(9) provides that a person who fails to comply with the provision is guilty of an offence. 
The Act therefore proceeds from the starting point of transparency in respect of shareholder information.  Access to shareholder information must be provided to any member of the public who requests such access, on pain of committing a criminal offence.

2.2 The position under the Bill
The Explanatory Memorandum to the Bill ("the Explanatory Memorandum") provides that the consultation process that preceded the Bill generated five specific goals for the Bill, including transparency.
  It goes on to provide that "[i]n order to provide a flexible scheme that balances accountability and transparency with a lightened regulatory burden, the Bill provides for certain common requirements for all companies, together with a more demanding disclosure and transparency regime".
  
Clause 7(a)(iii) of the Bill repeats the mantra of transparency, stating that one of the purposes of the law is "encouraging transparency and high standards of corporate governance as appropriate, given the significant role of enterprises within the social and economic life of the nation" (our emphasis).  
We submit that while the Bill may achieve the objective of transparency in certain narrow confines, such as the provision of information to shareholders, it eschews the value of transparency for the public in respect of the securities register.  This is in sharp contrast to the position under the Act. 
One of the records that a profit company
 is required to maintain under clause 50(1) of the Bill (read with clause 24(4)) is a register of issued securities which must include, in respect of certificated securities, the names and addresses of the holders of the securities, and the number of securities issued to them.
  In addition, a register of uncertificated securities must be maintained, which forms part of the securities register.
 
In regard to whether the securities register and other company records
 may be accessed, and if so, by whom, clause 26 of the Bill states that:
(1) A person who holds or has a beneficial interest in any securities issued by a company –  
(a) has a right to inspect and copy the information contained in the records of the company –  
(i) mentioned in section 24(3)(a), (b), (c)(i) and (ii), (d) and (e);
 or

(ii) contemplated in section 24(4)(a) or (b);

(b) has a right to any other information to the extent granted by the Memorandum of Incorporation, as contemplated in subsection (2); and

(c) may exercise the rights set out in paragraph (a) or (b) –  
(i) by direct request made to the company in the prescribed manner, either in person or through an attorney or other personal representative designated in writing; or

(ii) in accordance with the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000).

(3) The rights of access to information set out in this section are in addition to, and not in substitution for, any rights a person may have to access information in terms of 
(a) section 32 of the Constitution;

(b) the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000); or

(c) any other public regulation. … (our emphasis).
Clause 26(1) thus makes it clear that ordinary members of the public or members of the press who do not own or have beneficial interests in the shares of a particular company, will not as of right be entitled to inspect that company's securities register.  
There is also no equivalent to section 140A(8) of the Act in relation to the disclosure of those who hold beneficial interests in securities.  Rather, clause 56(3) of the Bill simply requires the registered shareholder to make such disclosure each month to the company.  The only minor concession to public transparency is clause 56(7), which provides that a company that constitutes a "regulated company" for purposes of clause 117(1)(i) must publish in its annual financial statements a list of the persons who hold beneficial interests equal to or in excess of 5% of the total number of securities of that class issued by the company, and the extent of those beneficial interests.

The position adopted in the Bill is clearly a volte face from the current regime set out above, and, we submit, requires justification because of its deleterious consequences for openness and transparency, and because the proposed position limits the rights of access to information and freedom of expression.  We consider first the general obligations of openness and transparency.
3. The relevant constitutional principles
3.1 The values of openness, accountability and transparency 

Openness is an underlying value of the Constitution.  Thus section 1(d) provides that the Republic of South Africa is one democratic state founded upon a number of values, including "a multi-party system of democratic government, to ensure accountability, responsiveness and openness".

The openness principle permeates the provisions of the Constitution.  For instance:

section 41(1)(c) provides that all organs of State must "provide effective, transparent, accountable and coherent government for the Republic as a whole";

section 59(1)(b) states that the National Assembly "must conduct its business in an open manner, and hold its sittings, and those of its committees, in public";

section 59(2) provides that the National Assembly "may not exclude the public, including the media, from a sitting of a committee unless it is reasonable and justifiable to do so in an open an democratic society";

section 182(5) states that any report issued by the Public Protector must be open to the public unless exceptional circumstances require that it be kept confidential;

section 188(3) states that the Auditor-General's reports must be made public; and

section 195(1)(g) requires that the public administration of the Republic must foster transparency by providing the public with "timely, accessible and accurate information".

The openness principle is also reflected in important legislation enacted pursuant to the Constitution.  For example, the Promotion of Administrative Justice Act
 provides in its preamble that the legislation is necessary in order to "create a culture of accountability, openness and transparency in the public administration or in the exercise of a public power or the performance of a public function".
  
Our courts have considered the values of openness and accountability in the context of information that should be made available to the public.  For instance, in Mthembi-Mahanyele v Mail & Guardian Ltd,
 Lewis JA held:

The State, and its representatives, by virtue of the duties imposed upon them by the Constitution, are accountable to the public. The public has the right to know what the officials of the State do in discharge of their duties. And the public is entitled to call on such officials, or members of Government, to explain their conduct. When they fail to do so, without justification, they must bear the criticism and comment that their conduct attracts.

In Transnet Ltd v SA Metal Machinery Co (Pty) Ltd,
 Howie P for the Supreme Court of Appeal held that: 

[Transnet Ltd] is bound by a constitutional obligation to conduct its operations transparently and accountably.  Once it enters into a commercial agreement of a public character like the one in issue … the imperative of transparency and accountability entitles members of the public, in whose interest an organ of State operates, to know what expenditure such an agreement entails.

And in the recent Constitutional Court case of Independent Newspapers (Pty) Ltd v Minister for Intelligence Services,
 Sachs J observed as follows: 
The principle of openness is an integral part of the constitutional vision of an open and democratic society. … This theme of openness is underlined through the Constitution.

We submit that the obligations of openness, accountability and transparency do not only bind organs of state.
  At least in the context of access to information, section 32(1)(b) of the Constitution makes it plain that the constitutional right extends not only to information held by the state, but also information held by private bodies.  
Allowing corporate anonymity is one of the primary legislative tools which exists in various countries that are known as havens of financial opacity and are thus prime destinations for money launderers and others who wish to conceal ill-gotten gains.  As is evident from the Explanatory Memorandum as well as the provisions of the Bill itself, one the primary purposes for the enactment of the Bill is to enhance transparency in corporate governance in order to prevent corrupt practices and abuse of corporate identity for fraudulent purposes.
  We submit that preventing public access to information concerning the identities of shareholders and beneficial owners of securities undermines the objectives of the Bill.  

We submit that the values of openness, accountability and transparency must be regarded as informing the right of access to information by members of the public to information held by private bodies, such as the securities register.  We examine the right of access to information next.
3.2 The right of access to information 

Section 32(1) of the Constitution provides as follows:

(1) Everyone has the right of access to -

(a) any information held by the State; and

(b) any information that is held by another person and that is required for the access or protection of any rights.

The right of access to information created under section 32, which in terms extends to both public and private bodies, is a further reflection of the principles of openness, transparency and accountability on which our democracy is founded.  As the Supreme Court of Appeal noted in Clutchco (Pty) Ltd v Davis, "[i]n extending the fundamental right of access to information to records held by private bodies, the Constitution and [PAIA] have taken a step unmatched in human rights jurisprudence."
 
The Constitution thus recognises that entities operating in the private sphere play an important role in public life and should be held to constitutionally compliant standards of accountability.  The Bill itself recognises this principle explicitly: as discussed above, clause 7(a)(iii) of the Bill acknowledges the "significant role of enterprises within the social and economic life of the nation".
  
PAIA was promulgated to give effect to the constitutional right of access to information.  The preamble to PAIA provides that the legislation has been enacted to, inter alia, "foster a culture of transparency and accountability in public and private bodies by giving effect to the right of access to information and actively promote a society in which the people of South Africa have effective access to information to enable them to more fully exercise and protect all of their rights" (our emphasis). 

Section 9(e) of PAIA then states that one of the objectives of PAIA is "generally to promote transparency, accountability and effective governance of all public and private bodies” (our emphasis).

While it is correct that the entitlement to access information from private bodies is conditioned in section 32(1)(b) of the Constitution and in PAIA by the requirement that the information must be "required for the exercise or protection of any rights",
 we submit that this threshold requirement does not detract from the philosophy of section 32, which is to subject public and, albeit to a lesser extent, private bodies, to scrutiny.  The comments of Cameron JA in Unitas Hospital v Van Wyk and another
 are, we submit, apposite:
  
Following the distinction the Bill of Rights draws between information held by the State and that held by other persons, PAIA distinguishes between public and private bodies…. In the case of the former, there is a general right of access.  In the case of the latter, access must be required for the exercise or protection of rights.  But … 'required' is a flexible term and its application must be fact-bound.  And, in applying it to any particular case, we must, in my view, consider the extent to which it is appropriate, in the case of any private body, to further the express statutory object of promoting 'transparency, accountability and effective governance' in private bodies. This statutory purpose suggests that it is appropriate to differentiate between different kinds of private bodies.  Some will be very private, like the small family enterprise in Clutchco.  Effective governance and accountability, while important, will be of less public significance. Other entities, like the listed public companies that dominate the country's economic production and distribution, though not 'public bodies' under PAIA, should be treated as more amenable to the statutory purpose of promoting transparency, accountability and effective governance. 

It follows in our submission that section 32 of the Constitution and PAIA are crystallisations of the general obligation of openness and transparency that in general applies even in regard to private bodies.  We submit that a private body is only entitled to limit access to its information if it can justify the need for secrecy.  While it may be appropriate to limit the right of access to information held by private entities in respect of commercially sensitive information such as minutes of directors meetings, there is no compelling rationale for limiting access to the securities register, in respect of public or private companies. . 
We add that, despite the lofty and desirable ideals expressed in the preamble of PAIA, it is not a panacea that will allow members of the public easily to access the securities register.  The shortcomings of PAIA in this context are particularly apparent when regard is had to the importance of quick and ready access to the securities register for investors seeking to establish the ownership of the company that they intend to invest in or purchase a stake in, company analysts, BEE certification providers, researchers and journalists.  It is no answer that a request may be made for the information in terms of PAIA.  
Our clients' general experience of PAIA is that it will be a useless tool for prompt access to the securities register.  There are three fundamental reasons for this, all of which lead to the conclusion, we submit, that the Bill ought to explicitly provide for access to securities registers.  
The first reason is that, as discussed, one of the threshold requirements for a requester to obtain access to information held by a private entity under section 50(1)(a) of PAIA is that the requester must prove that the information requested is "necessary for the exercise or protection of a right".  Our courts have held that a requester must establish, prima facie, that he or she has a specific right, the exercise or protection of which requires that the information requested be released.
  
This requirement has the potential to be interpreted restrictively by courts.  For instance, in Institute for the Advancement of Democracy in South Africa v African National Congress,
 the entitlement of the applicant to records of donations to political parties did not meet the threshold.  The Court held that "[d]onor secrecy does not impugn any of the rights contained in either ss 19(1) or (2) of the Constitution. Put differently, disclosure of donor funding is not a prerequisite to free and fair elections",
 and nor did the Court accept that the information was required to protect the applicant's right to freedom of expression.
  One implication of this interpretation is that journalists or members of the public seeking access to the securities register in order to engage in legitimate research, analysis or journalism, may not meet the threshold requirement of PAIA for such access.  
The second problem in pursuing the PAIA route is that, even if the threshold test is overcome, there is considerable potential for a ground of refusal to be invoked by the company concerned.  For instance, the disclosure of the information contained in the securities register might be argued by the company's information officer to involve the unreasonable disclosure of personal information about a third party (the holder of the securities).
  The disclosure might also be argued in at least some cases to  "constitute an action for breach of a duty of confidence owed to a third party in terms of an agreement" (which could arguably protect the holder of the securities);
 in any event, oral or written agreements might become commonplace over time, in order that the company of which the request is made can rely upon this ground of refusal to withhold the securities register.  
Even apart from resistance to disclosure on the merits of the request, the third obstacle to the efficacy of PAIA in this context is the procedural quagmire and significant cost consequences that a requester will encounter.  There are inevitably lengthy delays where PAIA requests are made, and where the company concerned does not wish to divulge the information for whatever reason, PAIA provides ample opportunity to delay responses.  
In terms of section 56(1) of PAIA, an information officer has a maximum of 30 days within which to respond to the request.  However, the information officer also has the option to request an extension of a further 30 days if certain requirements are met.
  Therefore the initial period that a requester may be required to wait before finding out whether their request has been granted could easily amount to 60 days.  If the request for access is refused, the requester will have to launch a court application in order to compel production of the documents.  Given the current backlogs in our court system, any such court application will only be heard at the earliest many months after it has been launched (and after the exchange of affidavits between the parties), and if any judgment is reserved, further delays occur. 
The delays outlined above may be exacerbated if the information officer chooses to invoke the third party procedure contemplated in PAIA.  This procedure states that the information officer must, if the information requested "might" be a record contemplated in some of the grounds of refusal provisions – including the refusals based on privacy and breach of confidence discussed above – take all reasonable steps to inform the third party of the record to which the request relates, within 21 days after receipt of the request.
  The third party may then within 21 further days make representations to the information officer, who must decide on access within 30 days after informing the third party of the request.
  If access is granted, the third party may appeal,
 and if access is refused, the requester will have to launch a court application to attempt to obtain the information.
  Given the potentially hundreds of holders of securities, a decision by an information officer to invoke the third party procedure in PAIA will effectively put the securities register out of the reach of the requester indefinitely.  
The comments of the Supreme Court of Appeal in a recent case with respect give the lie to the proposition that PAIA is working well in our society:

It is unfortunate that [PAIA] which (as appears from the preamble) was intended to … foster a culture of transparency and accountability in public and private bodies by giving effect to the right of access to information [and] actively promote a society in which the people of South Africa have effective access to information to enable them to more fully exercise and protect all of their rights, should result in pre-trial litigation involving huge costs before the merits of the matter are aired in court.  One of the objects of the legislation is to avoid litigation rather than propagate it. This is the fourth case in which  information has been sought in terms of the Act that has in the past 18 months required the attention of this Court.

Even if the information officer does not extend the time period for responding to the request, the request does not involve the third party procedure, and even if the threshold requirement is met, and no ground of refusal is relied upon by the company concerned, it is unlikely that the securities register will ever be made available earlier than 30 days after the request is made.  In the case, for instance, of an investor seeking to establish the identities of the shareholders in a company for purposes of buying shares, a newsworthy investigation by a journalist or a contemporaneous study of economic power by a researcher, the possible emergence of the securities register more than a month after the request, may by then be of no relevance at all. 
It bears emphasising that it is not imperative that the Bill invoke PAIA in regard to requests for information.  PAIA is not exhaustive of the right of access to information contained in section 32 of the Constitution.
  The right of access to information for the public ought to be given effect to by a specific provision in the Bill, the terms of which we propose below.  Clause 26(1)(c) of the Bill itself recognises that a holder of beneficial interests in securities may vindicate his right to access company records by either making a "direct request" in the prescribed manner, or in accordance with PAIA.  Clause 26(3) confirms that the right of access to information of holders of securities are in addition to any rights under PAIA, section 32 of the Constitution, and any other public regulation.
We therefore submit that the public's right of access to information contained in section 32 of the Constitution would be best vindicated through the inclusion of a specific provision in the Bill which gives effect to this right.  Such a provision would also facilitate the public's right to receive and impart information which is an integral part of the right to freedom of expression.  The right to freedom of expression and the media is discussed more fully below. 
3.3 The right of the public to freedom of expression and freedom of the media 
Freedom of expression is protected by section 16(1) of the Constitution:

(1) Everyone has the right to freedom of expression which includes –

(a) 
freedom of the press and other media;

(b) 
freedom to receive or impart information or ideas  …
The importance of freedom of expression to an open and democratic society has been reiterated by our courts on numerous occasions.  It suffices to mention a few of the leading pronouncements of the Constitutional Court:  

in South African National Defence Union v Minister of Defence & Another,
 the Constitutional Court stated:

Freedom of expression lies at the heart of democracy.  It is valuable for many reasons, including its instrumental function as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society generally.

Moseneke J observed in Laugh It Off Promotions CC v SAB International (Finance) BV t/a Sabmark International:
 
We are obliged to delineate the bounds of the constitutional guarantee of free expression generously … It indeed has an expansive reach which encompasses freedom of the press and other media, freedom to receive or impart information or ideas, freedom of artistic creativity, academic freedom and freedom of scientific research …. It follows clearly that unless an expressive act is excluded by s 16(2) it is protected expression.

It should also be emphasised that freedom of the media – expressly protected by section 16(1)(a) of the Constitution – is inextricably connected with the right of the public to receive information and ideas (protected in section 16(1)(b) of the Constitution).  It is an aspect of the right to freedom of expression that has received specific emphasis in the judgments of our highest courts.  Thus in Khumalo v Holomisa,
 the Constitutional Court stated as follows:

The print, broadcast and electronic media have a particular role in the protection of freedom of expression in our society.  Every citizen has the right to freedom of the press and the media and the right to receive information and ideas.  The media are key agents in ensuring that these aspects of the rights to freedom of information are respected;

The words of Joffe J in a case decided early on in our democracy are also worth emphasising:

The role of the press in a democratic society cannot be understated.  The press is in the front line of the battle to maintain democracy.  It is the function of the press to ferret out corruption, dishonesty and graft wherever it may occur and to expose the perpetrators.  The press must reveal dishonest mal- and inept administration.  It must also contribute to the exchange of ideas …. It must advance communication between the governed and those who govern,  The press must act as the watchdog of the governed.

It is significant that the guarantee of media freedom is designed to serve the interest that all citizens have in the free flow of information.   As the Constitutional Court stated in South African Broadcasting Corporation v Director of Public Prosecutions:

A vibrant and independent media encourages citizens to be actively involved in public affairs, to identify themselves with public institutions and to derive the benefits that flow from living in a constitutional democracy.  Access to information and the facilitation of learning and understanding are essential for meaningful involvement of ordinary citizens in public life. This corresponds to the vision in the Preamble to the Constitution of laying the foundations for a democratic and open society in which government is based on the will of the people. It also reflects the foundational principle of democratic government which ensures accountability, responsiveness and openness.
At the level of principle, we submit that there are two aspects to freedom of expression that justify access to and discussion or reporting of commercial information such as that contained in the securities register. 
First, expression on such commercial matters as shareholdings in a company plays an important role in a citizen's life in a democracy.  Thus Blackmun J in the US Supreme Court case of Virginia State Board of Pharmacy v Virginia Citizens Consumer Council held that the consumer's interest "in the free flow of commercial information … may be as keen as, if not keener by far, than his interest in the day's most urgent political debate."
  
Secondly, it is a trite principle of freedom of expression law that information and criticism concerning corporations – even private corporations whose activities may impact on the public – are matters of public interest that deserve protection in our democracy.
  As Sachs J stated in the Laugh It Off case:

Large businesses have special access to wealth, the media and government. Like politicians and public figures, their trademarks represent highly visible and immediately recognisable symbols of societal norms and values. The companies that own famous trademarks exert substantial influence over public and political issues, making them and their marks ripe and appropriate targets for parody and criticism. 
We submit that access to the securities register is necessary for a myriad of legitimate purposes, all of which will result in the dissemination of information, analyses or commentary to the public that is protected under the right to freedom of expression.  Access to the securities register is required by members of the public inter alia: 
in order to analyse the nature of economic power, a task even more relevant in our country with our apartheid history of skewed privilege; 
in order to determine whether BEE ownership, and in particular broad based BEE, is being achieved with respect to the holders of securities, and whether companies are fraudulently misrepresenting claims to have such status.  In this regard the ultimate rationale of BEE is to effect a dramatic change in the racial representation of holders of securities in South Africa.  Allowing public scrutiny of the identity of shareholders will reduce opportunities for fronting and expose deals that claim to be broad based but result in ownership being concentrated in the hands of a few people and their associates.  It is also important that access to shareholder information be provided to certification agencies that provide certificates indicating the BEE compliance of companies;

to assess ownership trends in the private sector as a whole and particularly to identify concentrated ownership in sectors, which creates an environment fertile for cartels to form.  Measurement of ownership in the economy is also important to identify the increase or decrease of foreign ownership and asses the long term competitive implications of this;
in order to determine whether public officials hold securities in companies, inter alia in order to assess whether such holdings create a conflict of interest.  In this regard, codes of conduct have been established at all levels of government which require public representatives and officials to disclose their private financial interests.
  The disclosure requirements pertaining to the financial interests of public officials and their close family and associates are essential to prevent corruption and manipulation of the public purse for private gain.  The codes do not generally provide for any mechanism to investigate the accuracy of the disclosures made, and the media has played a significant role in exposing non-compliance with the disclosure requirements under the codes of conduct.  One of the principal tools currently available to the media to investigate such non compliance and expose corrupt activities is inspection of securities registers using section 113 of the Act;  
to assess the integrity of tender processes, for instance in regard to whether companies that are successful in tender bids have undeclared interests or holdings that should have been disclosed, or where public officials who may have been involved in the tender process have holdings in the successful company;
to research shareholdings in particular industries or in the economy generally, for commercial or other purposes;
in order for potential investors to ascertain the identities of the shareholders in a company and thereby evaluate whether the investment is economically viable and/or profitable; 
to ensure good corporate governance in the public and private spheres; 

to assist consumers by investigating the ownership of companies that operate on the fringes of the law or illegally e.g companies with ownership by individuals who have previously been found guilty of illegal activities who are offering shares to the public. 

It follows from the examples we have cited above that without access to the securities registry, it will be difficult if not impossible for researchers, analysts, BEE certification providers, consumers, investors, journalists and interested members of the public, to assess the identity of the corporations or individuals who own companies.  We submit that while there are legitimate and compelling arguments for granting access to the securities register to non-holders of securities, there is on the other side of the balancing enquiry no harm that may be suffered by the company concerned in releasing this information.    
4. The law in other jurisdictions 
4.1 United Kingdom

Company law in the United Kingdom is governed by the Companies Act 2006 ("UK Companies Act").  Section 113(1) of the UK Companies Act requires every company to keep a register of its members.
  The register of members may be inspected by any member of the company and "any other person on payment of such fee as may be prescribed".
  In addition to the right of inspection, members of the public can make copies of the whole, or any portion, of the register.

A person who requests access to the register of members is required to submit a formal request setting out certain information that includes inter alia the purpose for which the information is to be used and whether the information will be disclosed to another person.
  

Once the request has been submitted to the company it must, within five working days, either comply with the request or apply to court for an order that it need not comply with request.
  The court may only grant such an order if it is satisfied that the inspection or copy is not sought for a "proper purpose".

It is evident from the above that the UK Companies Act proceeds from the starting point, which we submit is correct, that members of the public are entitled to access information about the shareholders of a company.  Although a requester is required to indicate the purpose to which the information will be put, the onus is on the company to seek a court order to prevent disclosure and to prove that the requester seeks the information for an improper purpose.  Furthermore, unless court action is pursued, the information must be made available to the requester within five days, which, we submit, is a reasonable period of time for a requester to wait for the information.  The contrast with the regime adopted in the Bill could not be more pronounced.  
4.2 Australia

In Australia the Corporations Act, 2001 ("Australian Corporations Act") governs the position regarding public access to shareholder information.  In terms of section 169(1), a company must keep a register that reflects the names and addresses of all its members as well as the dates on which their names were entered into the register.  Section 173(1) of the Australian Corporations Act states that "a company or a registered scheme must allow anyone to inspect a register kept under this Chapter."
 
The public's right to inspect the register of members is subject to payment of a fee, and as with the position in the UK, a requester may also obtain a copy of the register.

The provisions of the Australian Corporations Act, which was enacted as recently as 2001, are very similar to the current South African provisions under section 113 of the Act.  Unlike the position in the United Kingdom, there is no requirement that a requester indicate the purpose for which the information is required and the company must comply with the request.  In other words, there is an absolute right of access to shareholder registers.
  
5. Recommended amendments to the Bill  

5.1 Suggested amendments to clause 26 of the Bill
26. (1) A person who holds or has a beneficial interest in any securities issued by a company—

(a) has a right to inspect and copy the information contained in the records of the company—

(i) mentioned in section 24(3)(a), (b), (c)(i) and (ii), (d) and (e); or

(ii) contemplated in section 24(4)(a) or (b); 
(b) has a right to any other information to the extent granted by the Memorandum of Incorporation, as contemplated in subsection (2); and

(c) may, at that person's election, exercise the rights set out in paragraph (a) or (b)—

(i) by inspecting the relevant records at the company's registered offices during the company's normal business hours; 

(ii) by direct request made to the company in the prescribed manner, either in person or through an attorney or other personal representative designated in writing; or

(iii) in accordance with the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000).

(2) In addition to the information rights set out in subsection (1)(a), the Memorandum of Incorporation of a company may establish additional information rights of any person, with respect to any information pertaining to the company, but no such right may negate or diminish any mandatory protection of any record, as set out in Part 3 of the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000).

(3) Any person may –

(a) inspect the information contained in the records of the company contemplated in section 24(4)(a) upon payment of such reasonable fee  as may be prescribed;

(b) require a copy of a company's records contemplated in 24(4)(a), or any part of it, on payment of such reasonable fee as may be prescribed;

(c) at that person's election, exercise the rights set out in paragraph (a) and (b) –

(i) by inspecting the relevant records at the company's registered offices during the company's normal business hours; 

(ii) by direct request made to the company in the prescribed manner, either in person or through an attorney or other personal representative designated in writing; or

(iii) in accordance with the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000).

(4) Where a company receives a request made under section 26(1)(c)(ii) or 26(3)(c)(ii), it must within five working days comply with the request by providing a copy of the records concerned to the person making the request; 

(5) If a company refuses to allow an inspection of its records under section 26(1)(c)(i) or 26(3)(c)(i) or fails to comply with the provisions of section 26(4) the requester may, at its election, – 

(i) submit a complaint to the Commission as provided for in section 168(1)(b); or

(ii) apply to the Company Ombud for an order that the company permit an inspection of its records or provide the requester with the requested information; or
(iii) approach a Court to enforce his or her rights under this section.

(6) The rights of access to information set out in this section are in addition to, and not in substitution for, any rights a person may have to access information in terms of—

(a) section 32 of the Constitution;

(b) the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000); or

(c) any other public regulation; or

(d) the company's Memorandum of Association.
(7) If a company —

(i) refuses to allow an inspection of its records under section 26(1)(c)(i) or 26(3)(c)(i); or

(ii) fails or refuses to provide access to a record within five working days after receiving a request in terms of section 26(1)(c)(ii) or 26(3)(c)(ii) 

the company, and every director, officer or agent of the company who knowingly is a party to the refusal or default, shall be guilty of an offence.

(8) It is an offence for a company to—

(a) fail to accommodate any reasonable request for access, or to unreasonably refuse access, to any record that a person has a right to inspect or copy in terms of this section; or

(b) to otherwise impede, interfere with, or attempt to frustrate, the reasonable exercise by any person of the rights set out in this section.

(9) The Minister may make regulations respecting the exercise of the rights set out in this section.

5.2 Suggested amendments to clause 56 of the Bill
56. (1) Except to the extent that a company’s Memorandum of Incorporation provides otherwise, the company’s board may allow the company’s issued securities to be held by, and registered in the name of, one person for the beneficial interest of another person.

(2) A person is regarded to have a beneficial interest in a share of a public company if the share is held nomine offıcii by another person on that first person’s behalf, or if that first person—

(a) is married in community of property to a person who has a beneficial interest in that share;

(b) is the parent of a minor child who has a beneficial interest in that share;

(c) acts in terms of an agreement with another person who has a beneficial interest in that share, and the agreement is in respect of the co-operation between them for the acquisition, disposal or any other matter relating to a beneficial interest in that share;

(d) is the holding company of a company that has a beneficial interest in that share;

(e) is entitled to exercise or control the exercise of the majority of the voting rights at general meetings of a juristic person that has a beneficial interest in that share; or

(f) gives directions or instructions to a juristic person that has a beneficial interest in that share, and its directors or the trustees are accustomed to act in accordance with that person’s directions or instructions.

(3) If a share of a public company is registered in the name of a person who is not the holder of the beneficial interest in all of the shares in the same company held by that person, that registered shareholder must disclose—

(a) the identity of each person with a beneficial interest in the shares held by that person; and

(b) the number and class of securities held for each such person with a beneficial interest.

(4) The information required in terms of subsection (3) must—

(a) be disclosed in writing to the company within five business days after the end of every month; and

(b) otherwise be provided on payment of a prescribed fee charged by the registered shareholder.

(5) A company that knows or has reasonable cause to believe that any of its shares are held by one person for the beneficial interest of another, by notice in writing, may require either of those persons to—

(a) confirm or deny that fact; and

(b) provide particulars of the extent of the beneficial interest held during the three years preceding the date of the notice.

(6) The information required in terms of subsection (5) must be provided not later than 10 business days after receipt of the notice.

(7) A company must establish and maintain a register of the disclosures made in terms of section 56(3) and the information acquired under section 56(5).

(8) A register contemplated under 7 shall be open to inspection as if it were a register contemplated in section 24(4)(a). 
(9) A company that falls within the meaning of ‘‘regulated company’’ as set out in section 117(1)(i) must publish in its annual financial statements, if it is required to prepare such statements, a list of the persons who hold beneficial interests equal to or in excess of 5% of the total number of securities of that class issued by the company, together with the extent of those beneficial interests.

6. Conclusion

The Bill proposes a fundamental shift in regard to public access to the securities register.  Whereas the present position under the Act is that members of the public enjoy unlimited access to the register, under the Bill there is no automatic right of access and members of the public are required to rest content with the vagaries and procedural hurdles of PAIA.
We submit that there is no compelling reason to jettison the public access rule that currently applies.  To do so harms the objective of transparency that the Bill articulates, and also does not give effect to the constitutional principle of openness that applies to private as well as public bodies.  Failure to provide access to the securities register also limits the right of access to information and freedom of expression in circumstances where access is required by researchers, students, analysts, potential investors, BEE certification providers, journalists and interested members of the public, for various legitimate purposes.  
A comparison of the leading jurisdictions of the United Kingdom and Australia also reveals that the approach proposed in the Bill does not accord with the systems in place in these jurisdictions.  In the UK, the onus is on the company to approach a court if it believes that a request for securities register access is not legitimate, failing which, access must be provided within five days of the request.  And in Australia and some Canadian states, the position is identical to that which currently prevails under the Act: there is an unconditional access right in respect of securities registers. 
In the circumstances, we urge the Committee to adopt our proposed amendments to the Bill.

� The Bill defines "securities" with reference to section 1 of the Securities Services Act, 2004; the definition includes shares, derivative instruments, bonds and debentures, and any financial instrument which confers the right to convert the instrument into a listed security.  





� Section 105(1) of the Act.  This obligation applies to all companies contemplated by the Act, including private and public companies. 


� Section 128 of the Act.


� Section 130(1) of the Act.  Section 113 also applies to uncertificated shares as a company is required to list all shares issued to members, see section 105(1)(a).


� "Beneficial interest" is defined in section 140A(1) of the Act as the right or entitlement to receive any dividend or interest payable in respect of a security, or the right to exercise any or all of the voting, conversion, redemption or other rights attaching to a security.  "Security", for the purpose of section 140A, is defined as any listed security as defined in section 1 of the Stock Exchanges Control Act, 1985 (now replaced by the Securities Services Act, 2004; see above).


� Section 114 provides for the power of a public company to close its register of members, but only after it has given notice of its intention to do so in the Government Gazette and in a newspaper circulating in the district of its registered office.  Such a closure may not exceed an aggregate of 60 days in any year.


� Explanatory Memorandum published on 27 June 2008 in the Government Gazette, at para 1.2.4.


� Para 6 of the Explanatory Memorandum.  See generally chapter 3 of the Bill, which regulates such issues as maintenance of financial records and the production of financial statements. 


� These include state-owned enterprises, private, public, and personal liability companies (clause 1 of the Bill); they are entities incorporated for the purpose of financial gain for its shareholders.  


� Clause 50(2)(b) and 50(3). "Certificated" is defined in clause 49(1) of the Bill as "evidenced by a certificate".


� See section 50(3) of the Bill.  


� Clause 24(3) of the Bill provides that all companies must maintain, inter alia, a record of its directors, copies of all reports presented at annual general meetings, notice and minutes of shareholder meetings, and minutes of meetings of directors, directors' committees or the audit committee of the company (if any).


� i.e. the copy of the memorandum of incorporation, the record of directors, copies of reports presented at annual general meetings of the company, annual financial statements and accounting records, minutes of shareholders meetings, and correspondence between the company and holders of securities.  


� i.e. the securities register and the register of the company secretary and auditor, if applicable.


� A "regulated company" is defined in clause 117(1)(i) read with clause 118(1) of the Bill as a public company, a state-owned enterprise, and certain private companies where the percentage of securities  that have been transferred within the preceding 24 months exceeds the prescribed percentage (which cannot be less than 10%). 


� See also section 188(1) of the Constitution in relation to provincial legislatures.


� See also section 188(2) of the Constitution regarding provincial legislatures.


� This obligation applies to all organs of state: section 195(2) of the Constitution.


� Act 3 of 2000.


� See also section 4(1) of the Promotion of Administrative Justice Act 3 of 2000, which states that where administrative action materially adversely affects the rights of the public, an administrator must decide whether to hold a public inquiry.   


� 2004 (6) SA 329 (SCA) at para 66.


� 2006 (6) SA 285 (SCA).
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� 2005 (3) SA 486 (SCA) at para 10.


� See further 'Freedom of expression' below. 


� See section 60(1)(a) of PAIA. 


� 2006 (4) SA 436 (SCA).


� At para 10.  Although Cameron JA's decision was a dissenting one, we submit that his conclusions on the issue of the transparency obligations that bind private bodies are not inconsistent with the majority's approach in the case.  


� Claase v Information Officer, South African Airways (Pty) Ltd 2007 (5) SA 471 (SCA) at para 8.


� 2005 (5) SA 39 (C).


� At para 52.


� At para 41.  See also the, with respect, unduly restrictive interpretation adopted to the threshold requirement by the majority of the Court in the Unitas case (above). 


� This is a ground of refusal catered for in section 63(1) of PAIA. 


� Section 65 of PAIA.  


� Section 57(1) of PAIA.


� Sections 71(1) and (2) of PAIA. 


� Section 73(1) of PAIA.


� Section 73(3)(b) of PAIA. 


� Section 78(2)(d) of PAIA.


� Claase above at para 1.


� See e.g. the comments of Moseneke DCJ in the Independent Newspaper case (above) at para 23.  Cf Tetra Mobile Radio (Pty) Ltd v MEC, Department of Public Works 2008 (1) SA 438 (SCA); I Currie & J Klaaren The Promotion of Access to Information Act Commentary (2002) at 26.


� 1999 (4) SA 469 (CC).


� At para 7.  


� 2006 (1) SA 144 (CC).


� At para 47.


� 2002 (5) SA 401 (CC).


� At para 22.


� Government of the RSA v 'Sunday Times' Newspaper and another 1995 (2) SA 221 (T) at 228-9.


� 2007 (1) SA 523 (CC) at para 28.


� 425 US 748 (1976) at 763.


� See e.g. South Hetton Coal Co v North Eastern News Association Ltd [1894] 1 QB 133 (CA) (concerning the affairs of a company whose action impacted on a small community). 


� Above at para 105.


� These codes include the Executive Ethics Code, which requires cabinet members, provincial premiers and Members of Executive Councils to register all of their private financial interests (promulgated in GN 21366 of 28 July 2000 in terms of section 2 of the Executive Ethics Act 82 of 1998); the Code of Conduct for Assembly and Permanent Council Members, which requires members of the National Assembly and National Council of provinces to register all of the private financial interests held in their personal capacity as well as the interests of their spouses, children and permanent companions (adopted by Parliament under the Joint Rules of Parliament on 24 March 1998); the codes of conduct adopted by Gauteng, Mpumalanga, Western Cape and Eastern Cape which require members of the provincial legislature to declare their financial interests annually (see Institute for Democracy in South Africa Government Ethics in Post Apartheid South Africa 2003); the Code of Conduct for Councilors, which is applicable to all municipalities in the country, and which requires that municipal councilors disclose any direct or indirect business interests held (or any direct benefit that will be derived) by themselves, their spouse, partner or business associate in any matter before the council (contained in schedule 1 of the Local Government Municipal Systems Act 32 of 2000).


� The register must contain the names and addresses of members, the date on which they became or ceased to be members and, in the case of a company having a share capital, the number of shares held by each member. See sections 113(2) and 113(3).


� See sections 116(1)(a) and 116(1)(b).


� Section 116(2).  Section 117(3) of the UK Companies Act also makes provision for a public company to maintain a register of interests in its shares, in circumstances where the company knows or has reasonable cause to believe that the person to whom notice is given has an interest in the company's shares. Such a register is available for inspection by the public free of charge. Section 811(1).  The person seeking access must disclose the same information as applies to the register of members, including the 'purpose for which the information is to be used' (section 811(4)). The same provisions apply to the register of debentures, if such securities are issued by the company (see sections 743 – 47). 


� Sections 116(4)(c) and 116(4)(d).


� Sections 117(1)(a) and 117(1)(b).


� Section 117(3).  


� The only limitation to this right is that in terms of section 173(7), the Australian Securities and Investments Commission may exempt a company from providing information in relation to debenture holders who hold debentures that are not convertible into share or options over unissued shares.


� See sections 173(2) and 173(3).


�  Similar provisions exist in two states in Canada, Alberta and Nova Scotia, which also permit unqualified public access to the securities register of all companies.  For the position in Alberta see the Business Corporations Act R.S.A 2000 c.B-9 sections 23(4).  For the position in Nova Scotia see the Companies Act R.S.N.S 1989, c. 81 section 42(1) and 43(2).
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