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INTRODUCTION 

1. Our client is the Taxi Operators Against Disempowerment (“TOAD”).  

2. TOAD  is an umbrella body representing a number of taxi associations.  TOAD represents, at this stage, approximately 14 taxi associations in the Western Cape.  Each taxi association has a membership of between 100 and 300 owners and permit holders.   The associations our client represents are mostly based on the Cape Flats.  
3. The Committee’s Mr Vuyokazi Mafilika confirmed in an e-mail that our client’s written submissions will be forwarded to the Committee.  We understand from Mr Mafilika that  public hearings took place on 4 and 5 August 2008.  Our client was unaware of these hearings and indeed feels that the opportunity given for public comment on the National Land Transport Bill has been woefully inadequate.  Our client genuinely wishes the opportunity to make oral representations to the Committee.  The reason for this is that our client’s submissions are complicated.  Moreover, our client’s leadership has many decades of experience in the taxi industry
 and we are convinced that the Committee would have derived considerable benefit from their input.   Our client stands ready to provide such input, should it be given the opportunity to do so.  

SUBJECT MATTER OF SUBMISSIONS

4. Our client objects strongly to the substitution of indefinite permits with 7-year operating licences in clause 56 of the Bill (hereafter also “the NLTB”) on the following grounds:

4.1 The abolition of the indefinite permits may result in the violation of property rights;

4.2 clause 56 will result in a violation of occupational rights; and

4.3 Unless legislative guidance is provided, the application of the clause may expose our client’s members to an arbitrary and unfair administrative licence renewal process.  

5. We deal with each of the concerns below and then put forward two alternative formulations of the clause, for consideration by the Committee:

5.1 The first is to retain the system established by the National Land Transport Transition Act 22 of 2000; and 

5.2 The second is to protect existing operators against arbitrary decision-making by extending the duration of the operating licences to 12 years and setting defined criteria for the renewal of licences.    

PROPERTY RIGHTS

6. An indefinite permit has economic value in that: 
6.1 a taxi transport business is entirely dependent on a permit
6.2 a limited number of permits are issued; and
6.3 in practice, the permits have become “transferable”.  
7. If the indefinite permits are to be terminated, the businesses built on them will collapse.  The conversion of the indefinite permits into 7-year operating licences will accordingly cause economic harm to the holders of the permits.  Operators with considerable investment in vehicles and human resources, will suffer substantial losses if their permits are to be converted to 7-year licences and ultimately not renewed.  The termination of the permits will also have severe consequences for the employees of such operators.  
8. The drafters of the Bill recognised that the termination of the indefinite permits may cause economic harm but opted to exclude any claim for compensation for such harm in clause 56(4). 

9. The question of whether this clause will pass constitutional muster is a complicated one.  The question of whether a licence, quota or permit conferred by a government agency in terms of an enabling statute amounts to “property”, for purposes of section 25 of the Constitution, has not been considered in South Africa.  However, the question has been considered in a number of foreign jurisdictions.  Professor Andre van der Walt, one of the leading academic authorities in South Africa (and indeed internationally) on constitutional property rights, summarises the position as follows in his work Constitutional Property Clauses (1999) at page 22:
“Intangible property and rights deriving from or created by legislation, such as permits, licences and quotas are treated on roughly the same principle:  if the right or interest has vested in the claimant in such a way that it can no longer simply be abolished or amended by the originating legislation it qualifies as property, but if the situation indicates that the existence or the value of the right or interest was always going to be dependent upon the beneficial position created by the legislation, the right or interest will not be protected against abolition or changes in the legislation, apart from due process considerations.”
10. Professor Theunis Roux puts the position more positively in his chapter in Constitutional Law of South Africa (2ed) at 46-16:
“Another important category of incorporeal property concerns public law entitlements in the form of welfare grants (including pensions and medical aid benefits) and other kinds of government ‘largesse’ (including licences, permits and quotas).  Such entitlements – collectively referred to as ‘the new property’
 – enjoy constitutional protection in many countries.”
11. Admittedly,  Professor Roux goes on to state that protection is “typically” granted against procedurally unfair deprivation, rather than expropriation.  

12. The fact of the matter, however, is that the Bill, in its present form, provides absolutely no protection for the holders of indefinite permits.  
13. In our view, there is no reason why the holders of indefinite permits cannot be protected in the same manner as in the National Land Transport Transition Act 22 of 2000.  Section 32 of the Transition Act provides as follows: 

“(5) (a) Subject to section 31 (3), permits for unscheduled services operated by means of minibuses may be converted to operating licences for unscheduled or scheduled services operated by means of midibuses, depending on relevant transport plans, on the basis of one operating licence for the surrender of two permits.

(b) Such an operating licence must be issued for an indefinite period if both such permits were issued for an indefinite period, otherwise for a fixed period not exceeding five years.”  

14. There is no reason why this subsection cannot be repeated in the present legislation.  It will achieve an appropriate balance between the property rights of the indefinite permit holders and the interests of the government in transforming the system.  It will allow the indefinite permits to be phased out over a period of time.  

OCCUPATIONAL RIGHTS

15. The termination of indefinite permits will bring about much uncertainty for those operators who have decided to make the provision of public transport their occupation.  Here we are referring, in particular, to small operators who are dependent on the taxi business for a living.  
16. Some indefinite permit holders are entirely dependent on the permits for their livelihood or the exercise of their occupation.  In other words, a permit is the precondition for the exercise of the occupation of a taxi operator much like admission to the High Court is a precondition for the exercise of the occupation of an advocate.  
17. It is not clear from the Bill what will happen when the indefinite permits all suddenly lapse after 7 years.  More particularly:
17.1 Will the application process for operating licences then be an open, competitive process for a limited number of permits?  
17.2 Will all former indefinite permit holders who meet certain basic requirements be allocated rights?  

18. As the Bill currently stands, it is certainly open to the interpretation that a competitive process for a limited number of permits may be implemented after the expiry of seven (similar to fishing rights applications, for example).  Such a process will be in need of justification, failing which it will, in our view, violate the freedom of trade, occupation and profession, entrenched in section 22 of the Constitution.  
19. In the fifth (2005) edition of the Bill of Rights Handbook, (Currie & De Waal) it is suggested (at page 22.3 fn 25) that the German Constitutional Court’s approach to occupational freedom be followed in South Africa.  This jurisprudence inter alia requires the strictest form of scrutiny to be reserved for restrictions on the choice of the occupation which are unrelated to individual ability or effort.  Quotas for entry into a profession is one such restriction.  If a competitive process is to be used, the NLTB is of course more invasive than limiting choice for entry into the profession.  It will be akin to saying that all lawyers forfeit their right to practice in 7 years by virtue of a statute, and all are required to compete for a limited number of rights to practice.  Such a limitation is in need of a powerful justification.  
20. Some preference will have to be given to the existing operators, who have historically committed themselves to the industry in reliance on the indefinite permit and who have invested in the industry on this basis.  We deal with this aspect further below in our second proposal.  
ADMINISTRATIVE JUSTICE RIGHTS
21. Indefinite permit holders have legitimate fears regarding the manner in which applications for operating licences will be assessed and determined in future.  More specifically:
21.1 Because the permits have economic value, there is always a danger that corruption or political considerations may determine the outcome of any application process.  Put bluntly, a thriving business can be made worthless very quickly by the termination of an operating licence, permitting a third party with a licence to "steal" a business built up over many years.  
21.2 As it currently stands, the NLTB appears to place an indefinite permit holder in the same position as any other applicant.  In other words, no recognition is given for the investments made or the dependency of existing operators on permits for their livelihood.
21.3 The application process may also be expensive, time consuming and the results may be arbitrary if officials simply decide applications on paper.  
22. Given the consequences for existing indefinite permit holders, it is imperative that the Act defines the types of considerations which must be taken into account (and preferences to be given) and the process to be followed.  In Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and Others;  A  Thomas and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC) (2000 (8) BCLR 837) the Constitutional Court stated the following: 
“[54] We must not lose sight of the fact that rights enshrined in the Bill of Rights must be protected and may not be unjustifiably infringed. It is for the Legislature to ensure that, when necessary, guidance is provided as to when limitation of rights will be justifiable. It is therefore not ordinarily sufficient for the Legislature merely to say that discretionary powers that may be exercised in a manner that could limit rights should be read in a manner consistent with the Constitution in the light of the constitutional obligations placed on such officials to respect the Constitution. Such an approach would often not promote the spirit, purport and objects of the Bill of Rights. Guidance will often be required to ensure that the Constitution takes root in the daily practice of governance. Where necessary, such guidance must be given. Guidance could be provided either in the legislation itself or, where appropriate, by a legislative requirement that delegated legislation be  properly enacted by a competent authority. 

[55] Such guidance is demonstrably absent in this case. It is important that discretion be conferred upon immigration officials to make decisions concerning temporary permits. Discretion of this kind, though subject to review, is an important part of the statutory framework under consideration. However, no attempt has been made by the Legislature to give guidance to decision-makers in relation to their power to refuse to extend or grant temporary permits in a manner that would protect the constitutional rights of spouses and family members.”  

23. Given its impact on existing operators, a strong argument can be made that the legislature ought to define the process and criteria in the Act itself, and not to leave it to the discretion of the executive.  
24. Neither the process nor the criteria are currently defined in the NLTB.  If left unchanged, the system has the potential for being arbitrarily applied or abused.  At the very best, it is imperative that existing operators get the assurance that their operating licences will be renewed, provided that they meet some clearly defined statutory criteria.  
PROPOSAL ONE
25. It is submitted that there is no reason why section 32(5) of National Land Transport Transition Act 22 of 2000 cannot be repeated in the NLTB.  Clause 56 should then be amended to read as follows:

(1) All permits issued for a definite period remain valid but lapse when that period expires, provided that if such a permit is still valid on a date calculated as seven years from the date of commencement of this Act, it will lapse on that date.

(2) All permits issued for an indefinite period will remain valid, subject to sections 57 and 58, Act, but the holder must apply within seven years for its conversion to an operating licence to the entity that is responsible for receiving applications for operating licences for the relevant service and such an operating licence must be issued for an indefinite period.  
(3) Despite subsections (1) and (2), where the services authorised by a permit were not provided continuously for 180 days prior to the date of commencement of this Act, the permit must be cancelled by following the procedure in section 87.

(4) The holder of any permit that lapses or is cancelled in terms of this Part is not entitled to any compensation by virtue of its lapsing.

(5) No operator may receive any subsidy or other financial assistance from any sphere of government, unless that operator’s permit or permits, where applicable, have been rationalized in terms of this section and sections 57 and 58".

26. Clause 58(3) must then be deleted.  

PROPOSAL TWO
27. It is submitted that, in order to address the concerns outlined above, the Committee should, at the very least:

27.1 Extend the duration of the operating licences to 12 years;

27.2 Include a provision in terms of which the holders of indefinite permits will be issued with operating licences provided that they meet a set of clearly defined minimum criteria.  

Duration

28. It is submitted that there can be no good reason why negotiated contracts for the provision of services, in terms of clause 50 of the Bill may be for a period of 12 years, whereas the operating licences issued in terms of clause 56 are only issued for a maximum period of 12 years.  The 12 year period constitutes a much more realistic period for attracting and safeguarding investment in assets and human resources in the taxi industry.  

Minimum requirements

29. As stated above, many holders of indefinite permits are entirely reliant on the industry for their livelihoods.  It would violate their occupational rights and their administrative justice rights, to expose them to a competitive process which has no regard to their prior investment and their reliance on the industry for a living.  

30. The drafters of the National Ports Act 12 of 2005 faced a comparable problem in respect of existing operators when it was decided that the providers of port services and the operators of port facilities had to obtain licences under the Act.  This problem was resolved as follows:

“65
Operations existing on commencement of Act

(1) Any person who provided a port service or operated a port facility immediately prior to the date on which this Chapter came into force, is deemed to hold a licence for the provision of such port service or the operation of such port facility, but such person must apply for a licence in terms of section 57 within six months of the date determined by the Shareholding Minister by notice in the Gazette. 

(2) A person contemplated in subsection (1) is deemed to hold a licence until the Authority has decided on its licence application. 

(3) A person contemplated in subsection (1) must be issued a licence in terms of section 57 to provide the port service or operate the port facility contemplated in that subsection, if the Authority is reasonably satisfied that such person is capable of complying with the terms and conditions of the licence.”

31. It is submitted that a new subsection 56 be inserted, which should read as follows:

(1) All permits issued for a definite period remain valid but lapse when that period expires, provided that if such a permit is still valid on a date calculated as twelve years from the date of commencement of this Act, it will lapse on that date.

(2) All permits issued for an indefinite period will remain valid, subject to sections 57 and 58, but lapse twelve years after the date of commencement of this Act, but the holder may apply within that period for its conversion to an operating licence to the entity that is responsible for receiving applications for operating licences for the relevant service.

(3) An person applying for an operating licence in subsection (2) must be issued with a licence in terms of section 66 if the relevant entity is reasonably satisfied that:
(a) the vehicle or type of vehicle by means of which the service is to be operated is suitable for that purpose;

(b) the applicant has the ability to operate the service for which the operating licence is sought in a manner satisfactory to the public; and

(c) the applicant should not be excluded because of a previous conviction or convictions of offences relevant to the operation of public transport services.   

(4) Despite subsections (1), (2) and (3), where the services authorised by a permit were not provided continuously for 180 days prior to the date of commencement of this Act, the permit must be cancelled by following the procedure in section 87.

(5) The holder of any permit that lapses or is cancelled in terms of this Part is not entitled to any compensation by virtue of its lapsing.

(6) No operator may receive any subsidy or other financial assistance from any sphere of government, unless that operator’s permit or permits, where applicable, have been rationalized in terms of this section and sections 57 and 58".

32. Clause 58(3) must then be amended by deleting the reference to seven years and inserting the period of 12 years.  

33. Those operators who are compliant with all national legislation (including Income Tax) should have no difficulty with proving such compliance.  Compliance should be a further requirement for any permits including indefinite permits. 
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� Messrs Basil Nagel and JJ Maans of the Retreat Taxi Association have a collective experience of more than 70 years whereas our client’s advisor, Mr Conrad Osman, was, until last year, the Director: Public Transport in the Western Cape


� After the famous article by Charles Reich ‘The New Property’ (1964) 73 Yale LJ 733
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