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OFFICE OF THE ACTING CHIEF EXECUTIVE 

522 Impala Road, Glenvista, 2058

P.O Box 1127, Johannesburg, 2000, South Africa

Telephone: (011) 682 0966, Facsimile (011) 682 0212

Direct Line:
(011) 682 0292 

Date: 

12th August 2008

RE:  DRAFT WATER SERVICES REVISION BILL:  DRAFT 1.4 

Herewith the consolidated comments from Rand Water to the Draft Water Services Revision Bill, Draft 1.4. (“WSRB”)

DEFINITIONS

“WSRB”

Water Services Revision Bill

“WSA”

Water Services Authority

“WSAct”

Water Services Act

“WB”


Water Board

1. INTRODUCTION

2. OBJECT OF THE ACT

The object of the WSRB is specific and directive in that it specifies that the object of the Act is to realise the fundamental basic human rights contained in Section 24 and 27 of the Constitution through ensuring appropriate and sustainable access to, and continuous provision of water services by establishing national norms and standards and other requirements, provisions (a) – (f).

Section 24 of the Constitution provides that:

Everyone has the right:

(a) to an environment that is not harmful to their health or well-being; and

(b) to have the environment protected, for the benefit of present and future generations, through renewable legislative and other measures that –

(i) prevent pollution and ecological degradation;

(ii) promote conservation; and

(iii) secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development

Section 27 provides that: -

(1) Everyone has the right to have access to:

(a) health care services, including reproductive health care;

(b) sufficient food and water; and

(c) social security, including, if they are unable to support themselves and their dependants, appropriate social assistance.

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve resource, to achieve the progressive realisation of each of these rights.

What is relevant in terms of the above two sections is that while everyone have a right to access to water that   have to be done taking into account environmental laws.  The state has a primary duty to provide water and it has to take reasonable legislative and other measures within its available resources, to achieve the progressive realisation of each of these rights.  Thus the object of the Act is to reinforce that the state has a constitutional duty to provide access to water. This right is enforceable against the state.

Section 2 of the WSRB further promotes responsibility, accountability and transparency to and in the water services sector and water institutions.

The Water Services Act (“WSA”) even though it also promotes accountability and transparency is not as clear and precise as the WSRB in this regard.

3. CHAPTER 1  - INTERPRETATION, OBJECT, APPLICATION OF ACT AND RELATED LEGISLATION

SECTION 1

Section 1 - Definitions

In terms of the definition section the WSRB has introduced a number of new definitions.  Of practical importance is the following:

(a) The inclusion of the “Constitution” as a definition, which was not previously provided for in the WSAct.  Previously inference could be drawn that the provisions of the WSAct related to the Constitution.  This is now expressly provided for in the WSRB.

(b) The definition of “Consumer” under the WSAct caters for the end user.  “Consumer” under the WSRB now limits the end user to obtaining water through the Water Services Authority (WSA) under whose jurisdiction the property falls.  The previous definition also referred to informal settlements.  This has now been expanded to refer to natural persons living on property privately owned.

(c) Consumer contract is now included under WSRB definitions.  The implication of this is that a formal legal contract is now a requirement.

The definition of a Water Board (“WB”) is omitted from the definitions in the Bill, although Chapter 6 of the Draft Bill deals with water boards.  The definition contained in Chapter 6, of a WB, should also be included in the definitions as set out in Chapter 1.  In this regard it is not clear whether water boards are considered a specific or sub-category of regional water services providers. 


Section 3 – Institutions to which this Act applies

This section omits to stipulate that this Act also applies to Water Boards.  It is therefore recommended that Water Boards be added to the institutions to which this Act applies.

4. CHAPTER 2 – NATIONAL AND PROVINCIAL SUPERVISION, OVERSIGHT AND SUPPORT OF WATER SERVICES

Part 1: Oversight and supervision



Section 6 – Provincial oversight and provision supervision of water services

There is a pre-emptory obligation on the Minister in Section 5(k) to mediate disputes between the Water Services Authorities (“WSA”) and Water Services Providers (“WSP”). It is the concern of Rand Water that this section does not provide for the same mediation process for disputes between WSA/WSP and WB.  Further a clear mediation process should be stipulated with defined roles of all stakeholders.  The role of SALGA, if at all, in the mediation process should also be defined.    

Section 5 and 6 discuss the responsibility of the national Minister and the provincial Government, with little consideration of the practical implications of executing these responsibilities.  The two suggestions on the role of the national Minister are that these responsibilities should be part of the functions of a national regulator, and/or there should be clear regulations attached to these responsibilities.

The Provincial Government responsibilities are not mandatory.  This is problematic, as it could result in a fragmented approach across the country with certain Provincial Governments (who have the financial capacity) imposing these responsibilities and others not.  It is suggested that Provincial Government should not be responsible for oversight and supervision of water services and that this should be the sole responsibility of a national regulator.  Having a dual (National and Provincial) system of oversight and supervision could result in a confusing governance and compliance environment.

In supporting and strengthening the capacity of WSA – Part 1, Section 5(1)(b) and Part 2 Section 8(2) – the Minister should be urged to undertake an audit of capacity in the water sector and redeploys capacity in order to assist ailing WSA.

5. PART3– DISPUTE RESOLUTION

Clear dispute resolution mechanisms have already been negotiated and agreed upon between WB and municipalities in the new bulk water supply contracts. The suggestion is that reference be made to these instead of proposing new mechanisms. Part 3 item 8 (1). It is the belief that dispute resolution by the Minister or MEC should cover all areas and not be limited to just the service delivery agreement. 

Although Chapter 2 deals with capacity enhancement and support services to WSA.  The chapter does not provide specific reference to financial support to WSA.  In other words, how will national and provincial government support financially constrained WSA?

The bill provides for Provincial Government to implement the bill if it has the administrative capacity to assume effective responsibility.

6. RECOMMENDATION
The notion of provincial authority should be dispensed with and 

both chapters reworded.

7.  Motivation 

The apartheid legacy including the extent and cost of refurbishing the present 

Poor infrastructure should be vested with the National Government. The time 

has not come yet to consider such a possibility nor has the country developed a 

Competencies to deal with cross provincial Water Service providers.
8. CHAPTER 4 – WATER SERVICES AUTHORITIES

GENERAL

The Water Services Authority has exclusive executive authority and duty to provide water services to all consumers  (S 11 of WSRB) and to provide industrial water and dispose of industrial water waste within its area of jurisdiction unless such provision or disposal is undertaken by a water management institution in terms of the National Water Act (S 14 of WSRB) 

The WSRB gives water services authority more powers than in the WSA. The duties given to the water services authority are, inter alia the following:

(a) 
Progressively ensuring access to at least basic water services through appropriate investments in water services infrastructure;

(b) 
Ensuring access to interim water and sanitation services to informal and unauthorized settlements pending the settlement of land tenure matters.

These above duties of the water services authority are have to be provided by the water services authority always but not in cases of emergencies only as prescribed by the WSA.

The Water Services Authority has been given much broader scope by the WSRB in that they can implement the national government’s water services policy framework (S 11(2)(j) WSRB).

The WSRB promote cooperation amongst stakeholders in the water sector in that it provides that the water services authority must strive towards achieving regional efficiency and benefit of scale (S 12 (1). The WSRB further provides that where water services authority is situated within the area of jurisdiction of more than one water services authority, all water services authorities within whose area of jurisdiction the infrastructure is situated   must, inter alia, cooperate with each other in respect of the management of the infrastructure (S 12(2) (a)).

The water services authority has exclusive executive authority and duty to provide water services within its area of jurisdiction. Even consumers must get the consent of the water services authority if they are using water that is not provided by the water services authority. The WSRB further detail the procedure that has to be followed for making such application.

The WSA provides that the water services authority has the right to limit or discontinue the provision of water services if there is a failure to comply with the reasonable conditions set for the provision of such service (S 11(2)(g)). However the is a shift from the provisions of the WSRB in that it provides in effect that, it must be done in terms of fair administrative process and as a result of the failure of a consumer to comply with the by-laws of the water service authority. The WSRB further provides that a consumer’s access to water services may not be disconnected and may be restricted or limited to basic water services only, unless the consumer has committed unlawful actions (S15 (3) (viii).  

There are certain procedures that are followed before the provisions of S 15 (3) (viii) are taken S 15 (3) (vii).

a. Section 11 - Functions and Powers

The functions and powers of WSA are clearly defined, however, no duty is placed on the WSA to pay for the delivery of bulk water provided by a WB.  It is suggested that a sub-clause be included under this section stipulating the payment for delivery of bulk water.

No reference is made as to whose responsibility catchment management would fall. 

The Water Services Act contained two specific clauses, which allowed water boards to undertake catchment management activities. These are:

-
30 (c) providing catchment management services to or on behalf of the responsible authorities

-
30 (f) performing water conservation functions

-
Section 30 (c) does not appear in the draft WSRB, while section 30 (f) does. 

A number of other sections, however, touch on issues related to catchment management, but not as specific as the section mentioned above, such as section 13 (b). Section 25 (d) allows a water board to do all things necessary for or in connection with or incidental to the performance of its functions.
A new aspect included in the Bill is the authorisation given to water services authorities in terms of use and disposal of industrial water. Previously this was the sole responsibility of DWAF, handled through the water use licensing procedure.

Most other issues regarding source waters will be covered in the “water resource supply agreement” between the water board (RW) and the Department (DWAF).

Although not specifically addressed (resource management is covered by the National Water Act), the WSRB allows water boards to undertake catchment management functions based on the following arguments:

The National Water Act specifies that the water cycle should be managed as an integrated unit:

Water services providers must provide “affordable” services – it is not possible to provide affordable drinking water without protecting the resources:

WB’s are allowed to do “all things” necessary or incidental its core function. This, read with 5(a) above, implies that it is acceptable to undertake catchment management, obviously as long as it is provided for in the business plan.

The Water services Development plan (Section 49) must be consistent with the National Water Resource Strategy and the Catchment Management Strategy of the CMA (to be established in Rand Water’s area within three years).

There is no clarity provided with regards to the provision of water services that WSA have to provide i.e. is it water services within a WSA’s area of jurisdiction, what is the difference between the bulk water services provided by a WSA and that of a WB.

b. Section 12 – Functions relating to regional efficiency 

1.
there has to be a “regionally interested” player that would facilitate regional efficiency and benefits of scale in an objective, non-partisan manner.  If this is not done, the risk associated with self-interest will prevail.

2
Section 12(1) and (2) seem to refer to the establishment of multi-jurisdictional service partnerships however the wording is currently ambiguous. It is also not clear whether it also refers to water boards.

3. Needs a clause (d) which should set out a resolution that where there is a failure to successfully negotiate, monitor or regulate, DWAF will act as a final arbitrator and within a fixed period resolve the dispute(s). 

Section 13 – Exclusive functions and powers for water services 

Section 14 - Special powers: Use of industrial water and disposal of industrial wastewater
3.3.1
these sections have not considered that agreed upon processes and time frames as contained in Bulk Water Supply Contracts that were negotiated between WB and WSA.  There has to be an alignment between the draft Bill and bulk water supply contracts.

3.3.2
Section 13 suggests that Rand Water will have to obtain approval from WSA in its area of service for provision of water services to its direct customers.

3.3.3
This section gives full powers to the WSA as already stipulated in section 7 of the current Water Services Act.  It appears therefore that the Water Board cannot provide water to areas without the consent of the WSA.  It implies that a WB is to be appointed as a WSP by the WSA to provide water to end consumers in the WSA’s area of supply.

3.3.4
whilst this may sound possible, in some instances the provision of such water is inextricably linked to the national economy. The following clause (5) immediately makes a mockery of the capacity provided in (4) if no response is received.   Alternative wording should be provided by DWAF.

Section 15 – Policies and By-laws

3.4.1
WSA are given more powers by this draft Water Services Bill and it is the feeling of the Legal department that when WSA adopt and implement policies and by-laws that it should do so with consultation with the WB in its area of supply as any policy or by-law implemented by a WSA might affect a WB’s functions when supplying bulk water.

3.4.2
Subsection 2 must include in it conditions for the provision of water services, standards for the reduction of non-revenue water.

3.4.3 Section 15 deals with WSA policies and bylaws.  There appears to be a gap in the requirement of the WSA in that they are not required to have policies on ensuring timely and effective payment for services received from WB. 

3.4.4
Credit Control Measures 

This is a very single dimensional view of water services. It totally ignores the health and environmental protectional clauses of the Constitution.  It arrogantly assumes a capacity to pay and ignores the health needs of HIV/AIDS victims.  The legislation may apply to a financially secure elite, but not to the 40% unemployed persons no longer searching for employment.

4. CHAPTER 5 – WATER SERVICES PROVIDERS

a. Section 16 – Separation of supervision, oversight and operational responsibilities 

Should refer specifically to retail water provision in order to avoid confusion.


4.2
Section 18 – Regional water services providers

4.2.1
this section deals with regional water services providers and is silent on issues such as the responsibilities, powers, functions, oversight, funding etc of regional water services providers. 

4.2.2 Present regulation is proffered against what is suggested here.   

4.3
Section 19 (4) – Selection and appointment of external water services providers

This section confirms that a WSA will be exempted from compliance with the Municipal Systems Act where it elects to negotiate and enter into a service delivery agreement with a WB.  It would be beneficial if there is a body that monitors and enforces this provision, otherwise WSA will not readily comply.

4.4 Section 20 – Establishment of a municipal entity as a regional water services provider

Should this clause not say in consultation with the DPLG Minister? 

Ostensibly the MJMSD in Newcastle cost R60m to set up (see ref to this in the Institutional Framework document) Is Clause 20 (3) not an unaffordable blank cheque?

5. CHAPTER 6 – WATER BOARDS

S21 (2) WATER SERVICES REVISION BILL
What is the impact of referring to the Provisions of Public Finance Management Act (“PFMA”) and Municipality Systems Act (“MSA”) change now and again?

Does this means that if the provisions of PFMA and MSA change then the provision of the bill should also change?

The provisions of the aforementioned legislations should specify sections relating to intended regulations and need not be general.

WATER BOARDS (“WB”)

The WSRB expressly stipulate   that water boards are owned by the Minister (S 21 (1)). The Minister is having powers to appoint a representative on the board of the water board. The representative of the Minister attend the meetings of the board as a non-participating observer and exercise executive authority and ownership control over a water board. The representative of the Minister may even call a meeting of the board in order to give account for actions taken by the board.

In performing extra territorial activities the Board has to get the consent of the Minister and also the consent of the Minister of Finance and further the consent of the water service authority to which it provides water services. The WRSB has curtailed the recent amendment of Section 30 of the WSA in that subsection 4 is no more required in terms of the WSRB.

 Ministerial authority

Creates an untenable situation of power by WSAs and may also create a National Utility.  The section also totally ignores the role DWAF officials may have.  The conflict of interest notion mentioned in Section 30 (1) is contained in Section 21 (3) WSRB i.e. advisory committee .

Advisory Committee – comprises of representatives from WSA   or local government to assist him/her in exercising executive authority and ownership control over a specific Water Board (“WB”) or WB in general.

New introduction by the WSRB -    (Advisory Committee) 

This implies that the Minister, representatives from water services authorities or local government exercise executive authority and ownership control over WB in general.

The WSA - Plays dual roles in as far as the WSRB is concerned:

(i) Executive exclusive authority and duty to provide water to all consumers (S11 of WSRB), WSP;

(ii) Exercise executive authority and ownership control over WB in general (S21 (3) WSRB).

Thus WSA is a player and a referee at the same time.  The question then is, how does the Minister ensures that a WB is managed responsibly and transparently in terms of S21 (2)(b) if the Minister allows that WSA should be a water services provider and also be bestowed with executive authority and ownership control over WB (water service provider)?  The WSA as a service provider it is a competition of Water Board. The WSA is playing a role of being the owner of WB and also as a competitor of WB.

Ministerial Representative

The Minister or his or her designated representative or representatives may at any time call or convene a meeting of the board in order for the board to give account for actions taken by it (S22 (3)).

This creates problems in that,

· the fiduciary duty concept is compromised 

·  the Water Board members’ duty of care and skill is compromised at the expense of the ministerial representative having powers to call or convene a meeting of the board in order for the board to give account for actions taken by it.

This has been canvassed, practiced and rejected as not providing: 

(i) Efficiency and effectiveness of board members

(ii) Limit their authority

(iii) Accountability; and 

(iv) Confidentiality.

It is against every rule of governance established in South Africa and elsewhere.

Moreover, there is a need to expand on the meaning of “actions taken”. In which cases should the ministerial representative intervene, i.e. gross negligence?  As it stands the ministerial representative is given wider powers to call or convene a meeting of the board for any other reasons This is cost in that the member of the board are compensated for such attendances.

Who is responsible to reimburse the ministerial representative?  The WB pays members of the WB.  Who is responsible for paying ministerial representative?  The Bill is silent whose responsibility it is.

1.
ESTABLISHMENT, DISESTABLISHMENT AND BELATED MATTERS

S23 (2) the Minister may disestablish a Water Board.

· On whose standard is WB performance measured?  (Unsatisfactory performance).  The performance standard has to be pre-determined.

· The bill should envisage the principle of audi alteram partem rule.  The way it is drafted presently, the WB is not given opportunity to account why it experiences serious or persistent financial problems. The Minister may unilaterally take actions based on the fact that WB experience financial problems. The scope of determining reasons for dismissal needs to be pre-determined.  It is very unfair that WB can be disestablished for any other reason where the need arises. Read alone, this provision is too vague and risky for a WB – particularly one such as ours that has been run on sound financial principles, and as a result, has a firm financial basis.  It is our suggestion is that we clarify this provision in order to get some degree of comfort that it does not pose any unexpected risk to the organisation.

Viability and sustainability should be included in the considerations to establish or to disestablish a water utility. Section 23(2) - Wording is draconian and does not allow for counterargument

2. ASSETS AND LIABILITIES (S24 (1)(a) and (b)) v S46 (4)(a) and (b))

Section 46(4) (a) and (b) provide that in exercising his or her power to disestablish a WB the Minister must have regard to:

-the interest of the creditors and consumers; and

- any financial contributions directly or indirectly made by consumers towards the infrastructure of the water board.

· Why does the provision of the Bill exclude consumers and also any financial contributions directly or indirectly made by consumer towards the infrastructure of the Water Board?   

This section ignores rights created in labour legislation and how worker rights (LRA 187 and 193 etc) will be fulfilled. Also pension/provident rights are also affected and need to be mentioned here. 

PRIMARY FUNCTION

The primary function is broader in terms of WSRB in that the WB is to sell water to, and/or accept wastewater for the purpose of treatment from more than one WSA jurisdictional areas in terms of a service delivery agreement.   This implies that service delivery agreement is imperative in future water access.  This is a new innovative introduction by the WSRB.  WB in providing access to water enters into service delivery agreement with its customers. Why now the Bill expressly provide for that?

4.
OTHER FUNCTIONS

S27 (1) of WSRB provides that –

(1) A Water Board may perform other functions within or outside its service area only if –

(a) it is provided for in the corporate plan of the Water Board; and

(b) it is approved by each WSA to which the Water Board provides water services.

S27 (1)(a) of WSRB raises some concern in that, it allows WB to perform other function only if it is provided for in the corporate plan of the Water Board.  This begs for the following question.  What is the position if the business opportunity to perform a function outside its area of service arises after the corporate plan has been finalized? The financial year of Rand Water runs from 1 July – 31 June the following year.

Rand Water had already comprehensively commented on the then amendments to Section 30 of the current Water Services Act, which deals with other functions of a WB outside the borders of the RSA.  Again S27(1)(b) creates unnecessary burden on WB in that, WB is expected to get approval from many water services authorities, which have, inter alia the following implications:

(1) Time-consuming

(2) The WSRB should give provision to the effect that should a WB make application for such approval and does not receive any response within 15 days; it should consider the application as approved.

(3) What recourse does WB have if the WSA unreasonably refuses to grant such approval?

(4) It is not practicable

This is giving unnecessary power to a WSA over a WB and it is curtailing a WB’s discretion in entering into new businesses outside of South Africa.  The rationale for this in the draft bill is unclear.  This clause tends to render the Board irrelevant, as it has the purpose for the Board to obtain authorisation from the WSA to undertake other activities.  Further, given the current state of flux in the water sector (with reference to the institutional reform process) the risk is that water services authorities may not consider such matters objectively. Rand Water advocated against consultation with each water service authority in the past and should continue to do so. Consultation with Minister of Finance and every single water service authority is excessive- there should be a time limit imposed.

5.
RESPONSIBILITIES  (NO MATERIAL CHANGED BETWEEN WATER SERVICES ACT AND WSRB).

Section 28(1)(a) of WSRB provides that a Water Board must comply with the Act and the Public Finance Management Act. However, No mention is made of bulk water supply contracts, however, Section 28(c) to (e) implies conclusion of these contracts.

6.
GOVERNANCE OF WATER BOARDS
Disqualification of Board members

Most of the Board members hold office as councilors of WSA or official of the WSA in respect of which the Water Board performs its primary and other functions. For example, the board of Rand Water comprises 60% of councilors or officials of the WSA. If the Bill co to be an Act should this board were disestablish.    

There is no guideline or procedure to appoint Board members as provided by the WSRB while the WSA is detailed with regard to the appointment of the board. This implies that every WB would have different procedure to appoint its board. This is not a sound practice.

7.
TERMINATION OF APPOINMENT OF BOARD MEMBERS

S31 WSRB provides that the Minister may terminate the appointment of a board member appointed or nominated by him or her.

The Water Services Act is silent on the Minister having power to terminate.  In terms of the WSA the Chairperson of the Board have powers to terminate the appointment of Board members.  Thus the WSRB deprive the Chairperson of such powers.

The Water Services Act provides that a WB may limit or discontinue water services or other services provided to water services institutions, consumer or users (S31 (3)).  The provisions of WSRB are silent on whether WB may limit or discontinue water services or other services provided to water services institutions, consumer or users. This leaves WB vulnerable to customers who fail to pay for services rendered. 

8.
MEETING OF THE BOARD (S33 (1) WSRB)

What is the purpose of opening meetings of the Board to ministerial representative and all water services authorities or their water services provider in respect of which the water board perform its primary function?  The provision of S33 (1) of the WSRB has the following implications:

(i) creates confusion in that all the parties mentioned by S33 (1) are only welcome into the meeting of the Board only, in respect of which the WB perform its primary function.  What is the position of the issue on the agenda is not in respect of which the WB performs its primary function?  Should those parties excuse / leave the meeting?

(ii) compromise confidentiality

(iii) compromise accountability and transparency.

9.
REGULATING INSTRUCTIONS AND REPORTING REQUIREMENTS  

ANNUAL BUDGET, CORPORATE PLAN AND NEGOTIATED CHARGES.

The provision of S38 (1) of WSRB raises concern in that it impede flexibility in that financial year of Rand Water starts on 1 July each year and end 30 June the following year, so if the business opportunity arises after the business plan has been instituted, does that mean such business opportunity should not be pursued. This section requires that the WB submit its corporate plan to the WSA when it is submitted to the Minister for approval.  This is unnecessary for two reasons. Firstly, the corporate plan (in particular the budget and tariffs) is discussed with the WSA prior to it being submitted to the Minister.  Secondly, if the Minister changes the plan, then changes have to be resubmitted to the WSA.  It would be more beneficial if approved plans were submitted to the WSA.

10.
INVESTIGATIONS AND DIRECTIVES

It is unfair that WB should perform its activities or functions with the approval of the WSA.  S40 (1) WSRB implies that WB cannot perform any function if it is not in the interest of the water services authorities within its service area.

Rand Water for instance, serves more than one water services authorities, and all of them have different interests. Is Rand Water required to entertain different interests of different WSA before it can perform any function?  WSRB is creating too much burden on Rand Water. 

S40 (3) provides that the Minister may at any time, investigate the affairs or financial person of a water board and may recover reasonable costs incurred as a result of an investigation from the Water Board incurred.  I submit that the Minister should bear the costs have and investigation or reasonable grounds should be established of for initiating such investigation.

Speaks to the WB undertaking unfounded mandates, particularly as they relate to Ministerial requests and directives.  The concern here is that a financially well run board may be disadvantaged by being required to pay for specific functions as directed by the Minister, whereas financially unsound boards (due primarily to poor management) may not be faced with such Ministerial directives.  This is grossly unfair, as it might be a disincentive to good management, and is also unfair to consumers in the supply area of such a WB.

11.    APPOINTMENT OF CHIEF EXECUTIVE (SECTION 36 WSRB)

There is a lack of clarity as to who makes the final decision in respect of CEO remuneration.

Section 36(b):  Delete “..subject to the approval of the Minister.”  Add also the CE should be an executive member of the Board.

12.  INFORMATION (S41OF WSRB)
This section refers to need for the Minister to approve the budget and corporate plan of the WB prior to its implementation. This is acceptable, however, clear time frames should be attached to this provision in order.

13.  PART 6:GENERAL 

Section 42 – Litigation against water boards

Is this desirable?

14.    REGULATIONS (S 43OF WSRB)

According to this section the Minister may make regulations relating to Codes of Conduct for Board members or employees of WB.  This implies that any regulation made by the Minister on codes of conduct or employees of WB’s supersedes all internal policies and procedures a WB has implemented in terms of employee affairs.  It is a concern that a WB’s power to regulate its internal affairs will be curtailed by codes of conduct for employees of WB’s determined by the Minister.

Sub-section (3) refers to the establishment of advisory committees for water boards and does not clearly state the powers that the advisory committees will have.  It should however be noted that the section seems to have been included so as to set off the new provision in section 30 that disqualifies the appointment of board members to a water board from the national assembly, provincial legislatures, the NCOP, municipalities, officials from municipalities.  Some accountability to local government by water boards is provided for in section 3. 


15.   NON-COMPLIANCE (S45 OF WSRB)


Add “… and with good cause…”
16.
GENERAL COMMENTS:

16.1 A general comment on the draft revision Bill is that there appears to be no   reference to the need for water service agreement/ water supply contracts/ conditions of supply, which seems to be an unexpected omission. 

16.2 Use of part of the equitable share grant for water services is not mentioned.

16.3 Ring fencing of water services in municipalities has not been addressed. 

16.4 The draft bill poses onerous implications for WB.

16.5 It tends to ignore previous amendments of the Water Services Act.

16.6 It disregards the current realities with respect to the recently negotiated bulk water supply contract.

16.7 It does not pay sufficient attention to the implications of practically implementing certain of the provisions. 

16.8 There are certain specific RW considerations.

16.9 The financial viability of a WB is defined in Part 3, Section 31, and Subsection 4.  This prompts the thought of how we present our income statement.  Given the powers (and recent posturing) of WSA, we may consider the points under subsection 3 in terms of revising our income statement reporting as follows to show a “profit neutral” position:

Sales






100

Less: Cost of Sales




  30
Gross Profit





  70

Less: Operating Expenses



  25
Income before provisions



  45

Less: Provisions for future capital expansions
  45
Profit for the period




    0
16.10 Further discussion requested.

16.11 Provide comparison regarding what has changed from the previous version.

CONCLUSION

The WSRB seeks to ensure greater transparency within the water sector.  The extent to which this Bill does this is however, possibly to the detriment of Rand Water in that WSA’s are granted executive authority and the right to interfere to some extent in Rand Water’s business egg. consent is needed from WSA’s when entering into projects.

The WSRB promotes information sharing, transparency (in that the Minister may appoint her own representative to sit on Rand Water’s board), and accountability in terms of Section 22(3).  The Constitution is also now expressly provided for in the WSRB where it was previously implied under the WSA.

Regards

N Nkosi

LEGAL ADVISER
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