Submission by Audit Committee Forum

Comments on the Companies Bill. 2008

The Audit Committee Forum appreciates the opportunity to comment on the Companies Bill, 2008 (the Bill). In general, we support the Bill, but we take this opportunity to provide comments on certain sections.

1 Appointment of the audit committee by the shareholders

Section 94(2) requires that at each annual general meeting an audit committee must be elected.

Section 76(1)(b) refers to a person who is a member of a committee of a board of a company, or of the audit committee of a company.

Read together these two provisions seem to imply that the audit committee is not a sub- committee of the board and may be interpreted as meaning that the audit committee has been elevated to the level of the board. South Africa has always adopted a unitary board structure as the most effective governance structure of a company.

Comment:

We therefore support the amendment of the appointment of the audit committee by the directors as was the position in terms of the Corporate Laws Amendment Act 2006. Furthermore, the separate reference to the audit committee in section 76(1)(b) should be removed.

2 State-owned enterprises required to have an audit committee

Section 94(2) requires that a state-owned enterprise must elect an audit committee which meets certain prescribed criteria.

However, a state-owned enterprise is very different to a company in terms of its character, nature and governance requirements. For example, state-owned enterprises only have one shareholder, being government, and they are not required to have Annual General Meetings.

We note that the PFMA and MFMA already have requirements for audit committees. We believe that it would be preferable for these Acts to be amended to include some of the relevant provisions currently required in the Companies Bill relating to audit committees. This would also alleviate certain inconsistencies between the different pieces of legislation.

Comment:

We therefore recommend that reference to state-owned enterprises be removed from the Bill; in particular the audit committee requirement for state-owned enterprises.

3. Audit committee membership

3.1 There is currently a conflict between sections 72 and 94 with regards to non-directors serving on audit committees.

Section 94(4) requires that each member of an audit committee of a company must be a director of the company who satisfies certain requirements prescribed in the section.

However, section 72 allows for board committees to include persons who are not directors of the company.

The membership requirement relating to non-directors applies to state-owned enterprises in terms of the requirement of the PFMA and MFMA. In the case of public companies the position has always been that only directors are allowed to be members of the audit committee, this is supported by the provisions of the CLM. The Bill makes adequate provision for the audit committee to seek input from expert advisors should they so require.

Comment:

If the comment above relating to the removal of state-owned enterprise is removed from the audit committee provisions of the Bill then the membership issue could be resolved by requiring only directors to be audit committee members.

3.2 In audition, section 72(2)(a)(ii) states that no such person has a vote on a matter to be decided by the committee. However, in terms of section 76, such person has the same liability as a director.

Section 76(l)(b) includes "a person who is a member of a committee of a board of a company, or of the audit committee of a company, irrespective of whether or not the person is a/so a member of the company's board. 

Comment:

If the Bill allows for non directors to serve on committees, these members need to have the same voting rights as any other member of the committee. It would be highly undesirable for someone to serve on a committee, have no voting rights, but still have the same liability as a director. In any event, as we recommend above, audit committee members should be require by the provisions of the Bill, to be members of the board.

4 Minister may prescribe minimum qualification requirements S 94(5) states that the Minister may prescribe minimum qualification requirements for members of an audit committee as necessary to ensure that any such committee, taken as a whole, comprises persons with adequate financial knowledge and experience to equip the committee to perform its functions.

The primary responsibility of the audit committee to recommend the financial statements to the board for approval requires the audit committee to have adequate financial literacy among its members.

Comment:

We suggest that the Bill include a qualification requirement relating to financial literacy, which should be defined in the Bill, and allow for the Minister to prescribe other qualifications.

5 Audit committee duties

5.1 One of the audit committee's duties is to prepare a report to be included in the annual financial statements however s 30(5) does not include a reference to the audit committee report.

Comment:

We suggest that a reference be included in s 30(5) to the audit committee report..

5.2 Another of the audit committee duties, as set out in section 94(7)(i), is to "perform other functions determined by the board, including the development and implementation of a policy and plan for a systematic, disciplined approach to evaluate and improve the effectiveness of risk management, control and governance processes within the company"

This calls for the audit committee to participate in what is in reality a management and internal audit function. In many organisations, a separate risk committee is charged with these duties reports directly to the board of directors. It is, nevertheless, incumbent on the audit committee to be cognisant of the risks facing the company and what mitigation and management processes are in place (by management).

Comment:

Therefore, as we believe that this is a management function it should be removed and replace by a duty which states that the duties of the audit committee may include an oversight responsibility for the risk management processes.

6 Pre-approval of non-audit services

S94(7)(e) provides that one of the functions of the audit committee is " to pre-approve any proposed agreement with the auditor for the provision of non-audit services to the company". This subsection, which was introduced by the Corporate Laws Amendment Act is impractical and there are differing opinions on its practical implementation.

Option

Does the pre-approval envisage a master service agreement in place governing the auditor's provision of non-audit services, provided the agreement includes all material terms governing the provision of such non-audit services? Where an auditor has such pre-approval in place it would nonetheless be incumbent on the auditor to table for approval from time to time the extent of fees to be paid in respect of actual non-audit services provided. Further, the master service agreement would include the terms under which the services are provided, the nature of services which can be provided, and the extent of such services, which is pre-approved by the audit committee. If services are provided under different terms to those pre-approved by the audit committee, then these terms should be pre-approved by the audit committee.

This option is similar to the US SEC requirements.

Comment:

We believe that it is impractical for audit committees to meet each time the board wishes to call upon the auditors for any permitted non-audit service. Typically audit committees meet once a quarter, and they are not able to delegate this responsibility to one member of the committee. Further, it may not be feasible to obtain pre-approval on a round robin basis, as all audit committee members may not be available at the same time. Therefore, we recommend the adoption of the option set out above as this provides the most practical answer and needs to be clarified in the Bill. 


