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COMMENTS FROM STRATE LTD
1.
On clause 1:  definition of “shareholder”


‘“shareholder”, subject to section 57 (1), means the holder of a share issued by a company”


(a)
Clause 57(1) defines a shareholder as a person who is “entitled to exercise voting rights”. The problem with this definition is that nowhere is there a reference to where evidence of the voting right can be found or where evidence of the shareholding can be found. Without any reference point it is just a circular argument.


(b)
We propose the following insertion:

‘“shareholder” means the holder of a share issued by a company and who is entered as such in the certificated securities register or uncertificated securities register, as the case may be. “

2.
On clause 5(2): General interpretation of the Act


“To the extent appropriate, a court interpreting or applying this Act may consider foreign company law.”


(a)
South Africa already has well-established rules of interpretation which guide a practitioner when he or she interprets legislation. “Foreign company law” is just one of the categories already covered in these rules (another is, for example, case law). The question is why is this specific category now being elevated above all the other categories by being specifically mentioned? In order to be consistent, all the categories should be mentioned in this clause, but as this is already what the rules of interpretation do, that would be unnecessary duplication. 


(b)
We propose the following change:



The whole of clause 5(2) should be deleted.

COMMENTS FROM STRATE LTD ON CHAPTER 2 PART E AND F AND CHAPTER 7 PART B – VOTING RIGHTS AND CORPORATE ACTIONS

1.
On clause 56 (1): Beneficial interest in securities


(a)
It is submitted that clause 56(1) should be amended, as shown below, to delete the positive action that would need to be taken by the company’s board.  The placing of a positive duty on a company to take a resolution to allow nominees would have a significant practical effect.


(b)
We propose the following change:



“Except to the extent that a company’s Memorandum of Incorporation provides otherwise, [the company’s board may allow] the company’s issued securities [to] may be held by, and registered in the name of, one person for the beneficial interest of another person.” 

2.
On clause 56 (2): Beneficial interest in securities

‘A person is deemed to have a beneficial interest in a share of a widely held company if the share is held nominee officii by another person on that 1st person’s behalf, or if that 1st person 

(a)
is married in community of property to a person who has a beneficial interest in that share;

(b)
is the parent of a minor child who has a beneficial interest in that share;

(c)
acts in terms of an agreement with another person who has a beneficial interest in that share, and the agreement is in respect of the co-operation between them for the acquisition, disposal or any other matter relating to a beneficial interest in that share;

(d)
is the holding company of a company that has a beneficial interest in that share;

(e)
is entitled to exercise or control the exercise of the majority of the voting rights at general meetings of a body corporate or trust that has a beneficial interest in that share;

(f)
gives directions or instructions to a body corporate or trust that has a beneficial interest in that share, and its directors or the trustees are accustomed to act in accordance with that person’s directions or instructions.’

(a)
It is submitted that the word “shares” be replaced with the word “securities”.  


(b)
The use of the word “shares”, instead of “securities” will create further uncertainty.  If the nominee provision and the disclosure provisions are restricted to shares only, it would inhibit the intention of the legislature.  Disclosure provisions are currently applied to all securities in terms of the Securities Services Act, 2004, CSD rules. See also CA s 140A.
3.
On clause 56 (3): Beneficial interest in shares

‘If a share of a public company is registered in the name of a person who is not the holder of the beneficial interest in all of the shares in the same company held by that person, that registered shareholder must disclose – 

(a)
the identity of each person with a beneficial interest in the shares held by that person;’

(a)
It is submitted that clause 56(3)(a) should be amended to state “the identity of the person on whose behalf that security is held”.  This is similar to CA s 140A(3).


(b)
It will not always be clear to a nominee company who are the persons entitled to the beneficial interest as per section 56(2).  Section 56(3) requires the nominee to disclose the identity of each person with a beneficial interest.  If this includes the persons who are “deemed to have a beneficial interest” as per section 56(2), then it would be very difficult for the nominee to make such disclosure.

4.
On clause 58 (1): Shareholder right to be represented by proxy

‘At any time, a shareholder of a company may appoint any individual, including an individual who is not a shareholder of that company, as a proxy to – 

(a)
participate in, and speak and vote at, a shareholders meeting on behalf of the shareholder; or

(b)
to give or withhold written consent on behalf of the shareholder to a decision contemplated in section 60.’

(a)
It is submitted that a new proviso should be inserted below clause 58(1)(b) to state ‘provided that a shareholder may appoint more than one proxy, so long as each proxy is appointed to exercise the rights attached to a different share or shares held by him.’

(b)
It is crucial that beneficiaries in the uncertificated securities environment are entitled to vote their shares held under a nominee.  This would enable the beneficial owners to be appointed as proxies, in relation to the shares they own, and then attending the meeting to exercise the same rights as a registered shareholder, in relation to the shares owned by them.  This is in line with section 324 of the UK Companies Act 2006.
5.
On clause 58 (3): Shareholder right to be represented by proxy

‘Except to the extent that the Memorandum of Incorporation of a company provides otherwise – 

(a)
a shareholder of that company may appoint 2 or more persons concurrently as proxies;’

(a)
It is submitted that sub-clause (3)(a) should be deleted.  Please refer to the proposed insertion in clause 58(1) set out in our point 4 above. 
6.
On clause 59 (2): Record date for determining shareholder rights

‘A record date determined by the board in terms of subsection (1) –

(a)
may not be – 


(i)
earlier than the date on which the record date is determined; or

(ii)
more than 10 business days before the date on which the event or action, for which the record date is being set, is scheduled to occur; and….’
(a)
It is submitted that clause 59(2)(a)(ii) should be amended to state not ‘more than 15 business days …’.  This would be in line with clauses 59(1)(a) and  62(1).

(b)
It is agreed that a record date would be of great assistance in ascertaining the shareholders entitled to receive notice of meetings, distributions, vote at meetings, etc.  However, this clause must also be read with clause 62(1) ‘The company must deliver a notice of each shareholders meeting in the prescribed manner and form to all of the shareholders of the company as of the record date for the meeting, at least – 15 business days before the meeting is to begin,…’

(c)
Clause 62(1) requires the company to deliver a notice 15 days before the meeting to all shareholders as of the record date.  As the record date will be used to determine which shareholders have a right to receive notice of the meeting (see clause 59(1)(a)), it will not be possible to make such a determination 15 days before the meeting if the record date is 10 days before the meeting.

7.
On clause 61: Shareholders meetings
(a)
It is submitted that a new subclause should be inserted at the end of clause 61 to state ‘A company’s Memorandum of Incorporation may allow a mechanism to be provided for shareholders to cast votes, whether before or during a shareholders meeting, without the need to appoint a proxy holder who is physically present at the meeting, provided that (a) such voting would begin after the company has sent the notice of the shareholders meeting in terms of the Act; and (b) the notice of the meeting must inform shareholders of the availability of that mechanism for shareholders to cast votes, and provide any necessary information to enable shareholders or their proxies to access or use the available mechanism. ’ 

(b)
This is an additional process for voting by shareholders.  In the uncertificated securities environment, it would be desirable to allow voting to take place before the actual meeting but after receipt of the notice of the meeting.  Such a provision is desirable to promote wider participation of shareholders in meetings of listed companies.  It should however be left to companies to determine whether they would make use of this mechanism, and which format would be used.  A similar provision is included in Articles 8(1)(c) and 12 of Directive 2007/36/EC of the European Parliament and of the Council of 11 July 2007 on the exercise of certain rights of shareholders in listed companies.
8.
On clause 63 (4): Conduct of meetings

‘Voting on any matter at a shareholders meeting will be conducted by polling those persons who are present at the meeting and entitled to exercise voting rights on that matter.’
(a)
It is submitted that clause 63(4) should be deleted and replaced with clauses similar to CA s 197 (1) and (2).  ‘(1) At any meeting of a company any person present and entitled to vote, on a show of hands, as a shareholder or as a proxy or as a representative of a company, shall on a show of hands have only one vote, irrespective of the number of shares he holds or represents.  (2) On a poll at any meeting of a company, a shareholder or his proxy shall be entitled to exercise all his voting rights as determined in accordance with the provisions of this Act, but shall not be obliged to use all his votes or cast all the votes he uses in the same way.’
(b)
Clause 63(4) is confusing.  There should be a split between voting on a show of hands and by poll, similar to CA s 197.  It is not clear in clause 63(4) whether the persons present will be counted (similar to show of hands) or whether the voting rights will be calculated.  The proposed procedure does not take into account voting rights.  A proxy may be holding very many voting rights (including voting rights of different shareholders), and it appears that these can be disregarded as there is no provision to poll the voting rights.  

(c)
It is crucial that shareholders and proxy holders are expressly permitted to cast their votes in a different manner.  This is currently permitted in CA s 197(2).

(d)
It is further submitted that a new sub-clause (on right to demand a poll, similar to CA s 198) should be inserted in clause 63 ‘(1) Any provision contained in a company’s articles shall be void in so far as it would have the effect – (a) of excluding the right to demand a poll at a general meeting on any question other than the election of the chairman of the meeting or the adjournment of the meeting; or (b) of rendering ineffective a demand for a poll made – (i) by not less than five shareholders having the right to vote at such a meeting; or (ii) by a shareholder or shareholders representing not less than one-tenth of the total voting rights of all the shareholders having the right to vote at the meeting; or (iii) by a shareholder or shareholders entitled to vote at the meeting and holding in the aggregate not less than one-tenth of the issued share capital of the company.  (2) The instrument appointing a proxy to vote at a meeting of a company shall be deemed also to confer authority to demand or join in demanding a poll, and for the purposes of subsection (1), a demand by a person as proxy for a shareholder shall be the same as a demand by the shareholder.’  

9.
On clause 63 (5): Conduct of meetings


‘An abstention or other failure by a person present at a meeting to exercise any voting rights on a resolution is deemed to be an exercise of the voting rights in opposition to the resolution.’


(a)
It is submitted that clause 63(5) should be deleted.

(b)
The provision that a shareholder in these circumstances is deemed to have opposed the resolution is questionable and contrary to good practice.
10.
On clause 64(8): Meeting quorum and adjournment


‘If, at the time appointed in terms of this section for a postponed meeting to begin, or for an adjourned meeting to resume, the requirements of subsection (1), or (3) if applicable, have not been satisfied  –

(a) the company may apply to a court for relief from the requirements of subsection (1), or (3) if applicable; and

(b) if the court, on application in terms of paragraph (a), is satisfied that the company has complied with the relevant requirements of this Part, and that the company’s shareholders have been afforded reasonable notice of the meeting, the court may make an order relieving the company of the requirements of subsection (1), or (3) if applicable, to the extent, and on any conditions, that the court consider just and equitable.’


(a)
It is submitted that clause 64(8) should be amended to state ‘Unless the company’s Memorandum of Incorporation or rules provide otherwise, if, at the time appointed in terms of this section for a postponed meeting to begin, or for an adjourned meeting to resume, the requirements of subsection (1), or (3) if applicable, have not been satisfied, the meeting may continue so long as the company’s shareholders have been given notice of the meeting in accordance with this Act.’


(b)
According to the above, where a postponed or adjourned meeting does not have the required quorum, the postponed or adjourned meeting may not proceed without the company first obtaining a court order granting relief from the quorum requirements. This is impractical and could be very time-consuming and onerous.

11.
On clause 164(13)(a) and (b) [in addition clause 51(5)]: Dissenting shareholders’ appraisal rights


‘If a shareholder accepts an offer made under subsection (12) –

(a)
the shareholder must either –

(i)
in the case of shares evidenced by certificates, tender the relevant share certificates to the company or the company’s transfer agent; or

(ii)
in the case of uncertificated shares take the steps required in terms of section 53 to direct the transfer of those shares to the company or the company’s transfer agent; and

(b)
the company –

(i)
must pay that shareholder the agreed amount within ten business days after the shareholder accepted the offer and – 



(aa)
tendered the share certificates; or



(bb)
directed the transfer to the company of uncertificated shares.’

(a) It is submitted that clause 164(13)(a)(i) and (ii) should be amended by deleting “or the company’s transfer agent”.  

(b) The role of the so-called “transfer agent” has not been specifically described in this Act and is rather referred to by implication.  See for example clause 50(1):  “Every company must establish or cause to be established a register of its issued securities”.  This approach is more adaptable to the uncertificated securities environment where the Participant or Central Securities Depository (CSD) may fulfil certain of these functions.  

(c) It is submitted that section 51(5) must also be rectified: “a company must enter in its securities register every transfer” – it is submitted that this section should read “a company must enter or cause to be entered in its securities register…”


(c)
Amend section 164(13)(b)(ii) by inserting the following words after “directed the transfer to the company of uncertificated shares in terms of section 53”.  The purpose of the proposed amendment is to refer to the transfer procedures of uncertificated securities in the Act.

Prepared by Maria Vermaas, Anne Njoroge and Andrew Henderson

Legal Division

Strate Ltd

6th August 2008
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