SUBMISSION BY PAUL LEE: HERMES

July 31 2008

Dear Sir/Madam

We are grateful for the opportunity to comment formally on the Companies Bill. The redraft of the Act provides a valuable opportunity to align South African company law appropriately with global best practice. and there is much in the Bill to be strongly commended. It is an opportunity to inspire greater confidence among both local and foreign investors, by ensuring the consistent and predictable regulation of South African companies as well as providing greater shareholder protections.

By way of background, Hermes is a leading pension fund manager in the City of London and is the principal manager of the BT Pension Scheme, the UK's largest. We also respond to public policy developments such as this on behalf of many other clients, including the BBC Pension Trust, Investec Asset Management, Ireland's National Pension Reserve Fund, Denmark's PKA, the Netherland's PNO Media Stichting Pensioenfonds, Canada's Public Sector Pension Investment Board and Australia's VicSuper. We have some £80 billion assets under advice (as at end June 2008), and our clients have significant investments across the South African market. Given its role as one of South Africa's leading fund managers we have particularly consulted Investec Asset Management in relation to this response.

The current public hearings process provides us with a valuable opportunity to highlight a number of concerns. Most notably these relate to limits, or potential limits, to the rights of shareholders. Unless these are addressed, we fear that the Bill may risk making South Africa notably less attractive for investment. A reduction in the relative attractiveness of the country as an investment destination could possibly have long term consequences for many savers (public and private pension funds as well as private savers) seeking to grow assets to support the long-term well-being of South Africans as well as individuals from around the world.

Scope for derogations from shareholder protection

We have significant concerns about the scope for individual companies to erode shareholder protections through their memorandums. While such flexibility seems appropriate for private companies whose memorandums are a matter of negotiation between the parties, we do not believe that this flexibility is appropriate for public companies. It is simply not realistic to expect investors - particularly international investors to study the memorandums of each investec company to ascertain whether the protections that they have a right to expect are in place. The result of uncertainty could be, simply put, less investment. We believe that key principles should be enshrined in the Act so as to provide investors with certainty as to the minimum levels of rights which they are being afforded.

The sections where we believe that change is necessary to remove the ability for public companies to derogate from basic shareholder protections are: s37 (shares of the same class to have equal rights), s56 (shares registered in the name of legal and beneficial owners), s58(3) (proxy appointment rights), s58(7) (powers of appointed proxies). s59(3) (record dates). s65(8) (threshold approval level for ordinary resolutions), s65(10) (threshold approval level for special resolutions) and s73(2) (board meetings at directors' call).

Clarifying these sections and providing a clearer steer on minimum shareholder protections will. go some way to creating greater clarity and confidence amongst particularly foreign Investors and thus encouraging greater investment over time.

Pre-emption rights (s39)

It is somewhat surprising that pre-emption rights are applied to private companies but expressly excluded for public companies and state-owned enterprises (s39). There is a whole chapter of the Companies Bill - Chapter 5 - which protects shareholders in relation to major transactions which might change the nature of the company that they are invested in, ensuring that no fundamental change will happen without shareholder approval. Shareholders can face the same sort of fundamental change at investec companies through large non-pre-emptive share issues and we therefore strongly believe that shareholders should have the opportunity to approve or disapprove any such change.

For these reasons, pre-emption rights protections for investors are a feature built into the corporate law of most other common law jurisdictions. We and many other investment institutions do not believe that the current protections available in South Africa's public market - provided by JSE listing requirements - are satisfactory. We and other investors are therefore increasingly opposing the resolutions proposed by companies.

We strongly believe that this failure to protect investors through concrete pre-emption rights makes the South African market less attractive for international investment Bringing in stronger pre-emption rights for public companies would playa significant part in increasing international investors' confidence in the security of their investments in the country and so potentially lead to further investment. We would refer the drafters to Chapter 3 of Part 17 of the UK Companies Act 2006.

Calling an EGM (s61)

We believe that the threshold is being set too high for calling an Extraordinary General Meeting. The proposal, under s61(3)(b), is that an EGM could only be triggered by 25% of shareholders calling for it (although we note that s61(4) provides for company-specific thresholds). This threshold is extraordinarily high from an international perspective, where a 10% hurdle is rather more typical. Other countries have concluded that a 10% hurdle strikes the right balance between the need for an appropriate outlet for shareholder concerns and minimising the risk of shareholders' time being taken up inappropriately by ensuring that only shareholders with a significant interest having the opportunity to raise issues in this way. We would commend the 10% threshold level to you.

Annual vote on the Remuneration Report (s61)

We note that the latest version of the Companies Bill does not include a resolution giving shareholders the right to comment on the company's remuneration report. In earlier drafts, this was included - for public companies - as one of the items in s61 (8). We feel strongly that provision should be made for a Remuneration Report within the statutory requirements for a publicly listed company, as this is the essential mechanism through which shareholders can ensure a proper alignment of the interests of their agents, the management, as well as appropriately rewarding and calling them to account.

Such a vote could be non-binding but would allow shareholders to exert influence over pay structures and ensure that there is an appropriate link between pay and performance. We believe that such a resolution would be an appropriate response to South Africa's current debate on remuneration, allowing shareholders to endorse schemes and also to encourage change in others where that is necessary.

An opportunity to vote on the remuneration report is increasingly becoming best practice for countries around the world, including Australia, the Netherlands. most of Scandinavia and the UK (in particular we refer to the comprehensive provisions provided for in Chapter 6 to 9 of Part 15 of the UK Companies Act 2006 in relation to Director’ Remuneration Reports). In addition a comprehensive review of these issues was prepared by the Australian Institute of Company Directors which may provide further insights (see Williamson and Kiel, Shareholder Consideration of the Annual Remuneration report of a Listed Company, 2004).

Notice of Meetings (s62)

The Bill currently requires companies to give 15 working days' notice of a meeting. However, we are concerned that this may not be sufficient given the complexity of the institutional investment chain. We would suggest that there may be merit in expanding this to 20 workings days in order ensure that all shareholders - including international shareholders - have sufficient time to consider and either make arrangements to attend or provide necessary proxies.

Variation of hurdles for approval of ordinary and special resolutions, and the removal of directors (ss65 and 71)

We are concerned by the scope for change to the approval hurdles for ordinary (565(8» and special (565(10» resolutions. In many ways, this is a particular example of the concerns discussed above on derogations from shareholder protections. Again, we would suggest that such flexibility is appropriate for private companies but not for public ones, and that there should be no scope for public companies to change from the standard approval levels.

We would note that this is of particular concern with regard to s71 on resolutions to remove directors, which states that the removal of directors can always be done by ordinary resolution, irrespective of the company's memorandum. However, this s71

could be rendered largely irrelevant by a change to the hurdle for ordinary resolutions under s65(8) - the approval threshold for an 'ordinary' resolution could be set at a super-majority level of up to 65%. Our preference would be to amend s65(8) and s65{10} so that this flexibility to change thresholds for resolutions does not apply to public companies. However. in the absence of this we believe that the intent of s71 needs to be reflected by setting 50% as the standard threshold for the removal of a director. It is scarcely a democratic election if individuals can remain on the board if they have been opposed by more than 50% of their shareholders.

Reimbursement of indemnified costs (s78)

We are supportive of the change to the rules on directors' liability and indemnification. However, we would note that the rule on indemnifying directors for the costs of defence against claims (s78(3) is incomplete. Directors should not be indemnified should they be found guilty of breach of their duties through the action that they are defending - this would amount to them benefiting in a limited way from their breach of duties. We would therefore suggest that the rule needs to be changed so that the directors have a duty to reimburse the company for the indemnified costs if they are found at fault in the action in question. We would refer you to s234, and particularly subsection (3), of the UK Companies Act 2006 in this regard.

Audit committees (s94)

We are not supportive of the level of detail on audit committees laid out in s94. We believe that matters of board composition and structure are dealt with best in flexible best practice guidelines rather than in prescriptive and much less flexible legislation. We believe that this is particularly important with regard to standards such as definitions of independence and requirements over the number of independent directors who should be on relevant board committees. We would note that this was the conclusion reached by the EU in its 8th Company Law Directive (sometimes called the Statutory Audit Directive). In early drafts this contained detailed prescriptions on the need for audit committees to be constituted by certain numbers of independent directors, and on the definition of independence. By contrast, the final version of this Directive simply requires that every European listed company have an audit committee. This change was we believe the result of comments from us and from the wider investment community who are keen to have the comfort of independent audit committees, but who believe strongly that such matters are better handled by best practice guidelines than by legislation. We would commend this approach to you.

Sadly, we are not able to participate in the public hearings on the Bill. But we hope that these comments are detailed enough to provide a clear insight into our concerns. We would be pleased to be involved in further discussion of these issues if that would be helpful to Parliament in its consideration of the Bill.

